
Planning Committee 

DATE 14/06/2023 
REPORT OF Sharon Wroot, Executive Director for Place and 

Resources 
SUBJECT Application to add a Public Footpath from Butt Lane 

to Public Footpath 110, Laceby 
STATUS Open 

CONTRIBUTION TO OUR AIM 

The maintenance and review of the Definitive Map and Statement is identified as a 
key action in the Council's Rights of Way Improvement Plan (ROWIP) 2021.   
 
The proposal will contribute to the Council’s Stronger Economy objective by recording 
a path on the Definitive Map and will not be deleted in the future. 
 
The ROWIP is identified as a key policy document within the Council’s Local Transport 
Plan, which seeks to provide an opportunity for healthy lifestyle choices and supports 
the Council’s strategic aims to Improve Health & Wellbeing within the Borough. 

EXECUTIVE SUMMARY 

The purpose of this report is to consider an application to modify the Definitive Map 
and Statement to add a Public Footpath from Butt Lane, Laceby to Laceby Public 
Footpath 110.  A Definitive Map Modification Order application was received from a 
local resident and this report looks at the evidence for and against the path. 

RECOMMENDATIONS 

a) That an Order be made under Section 53(2)(b) of the Wildlife and Countryside 
Act 1981 to modify the Definitive Map and Statement by the addition of a Public 
Footpath in Laceby. 

b) That the Order be confirmed by North East Lincolnshire Council as an 
unopposed Order if no objections or representations are received to the Order 
within the statutory timescales, or, if objections or representations to the Order 
are received that they be submitted to the Secretary of State with a request that 
the Order be confirmed.  

REASONS FOR DECISION 

The user evidence suggests that the section of claimed path between A and B on the 
plan in Appendix 1 has been enjoyed by the public on foot ‘as of right’, without 
interruption or challenge for a period more than 20 years prior to March 2017 when 
the rights of the public were called into question and is therefore deemed to subsist.   
 
It is further submitted that insufficient evidence has been provided to show a lack of 
intention to dedicate the path over the same period. As a result, it is therefore 
submitted that this section of path must now be protected by being recognised on the 
Definitive Map as a Public Footpath. 



1. BACKGROUND AND ISSUES 

1.1 The claimed path is shown in Appendix 1. It runs between Butt Lane and Public 
Footpath 110. 

 
1.2 On 29th June 2018 a local resident applied to modify the Definitive Map and 

Statement under Section 53 of the Wildlife and Countryside Act 1981 by adding 
a Public Footpath from Butt Lane to Public Footpath 110, Laceby. 

 
1.3 The application was supported by twenty-three user evidence forms which were 

completed in 2018. 
 

1.4 From the user evidence forms the way was on foot between varying periods 
between 1960 to 2018. 

 
1.5 The bringing into question is dated 11th March 2017 when an email was received 

that a neighbour was locking the kissing gate to the site (email shown in Appendix 
2).  The claim is looked back retrospectively for 20 years to 11th March 1997. 

 
1.6 The claim is based on user evidence with witnesses showing that the public used 

the way without interruption for 20 years.  The path was called into question in 
2018 when the application was submitted which means the users should show 
they have used the path from 1997 to 2017. The ‘date of challenge’ is the point 
at which the landowner brings any public use of the route into question i.e., by 
erecting a notice, or locking a gate.  The legislation requires evidence of 20 years 
use ending at the date when the right of the public to use the way is brought into 
question (Section 31 of the Highways Act 1980), e.g., by erecting a notice, 
preventing access, or depositing a landowner statement with the highway 
authority indicating their intention not to dedicate a right of way. Where there is 
no evidence that public rights have been brought into question, Section 31(7B) 
of the Highways Act 1980 specifies that the date the application was made should 
be used as the end of the 20-year period.  

 
1.7 While it would normally be expected that the landowner would call the route into 

question it is possible for other people to call the route into question. This was 
considered in the case of Applegarth v Secretary of State for Environment, 
Transport and the Regions [2001] EWHC Admin 487 (28 June 2001) where 
Munby J stated that, “whether someone or something has brought into question 
the right of the public to use the way is a question of fact and degree in every 
case”. This means there is no rule about who can or can’t call a route into 
question and an act on behalf of the landowner can bring the route into question.  

 
1.8 The land over which the claimed path runs is in the ownership of North East 

Lincolnshire Council.  The land was used as a sand pit then after excavation 
ended in 1966 it became an area to store materials for Road Works by Lindsey 
County Council in 1974.  After this time, it was used as a municipal tip between 
1952 to March 1974.  When the depositing of waste ended, a layer of soil was 
put over the infill and the area was leased to Laceby Parish Council as allotment 
land.  When this wasn’t successful it was given over to nature as a wildlife area 
and trees were planted. 



 
1.9 A series of photographs of the claimed route, taken on 5th July 2018, can be seen 

in Appendix 3. 
 

1.10 Evidence of use may be submitted in support of historical evidence showing that 
a right of way subsists, although where no documentary evidence of a route is 
discovered, a public right of way can still be established if members of the public 
can demonstrate they have used a path ‘as of right’ without interruption for a 
period of 20 years. ‘As of right’ means any public use of a route is required to 
have been:  
• without force (i.e., not breaking a lock on a gate, or cutting down a fence to 
access the route)  
• without secrecy (i.e., so as to make the landowners aware that the route was 
being used)  
• without permission (i.e., not having the permission of the landowner). 

 
1.11 Users have to show an honest belief that there was a public right of passage. 

Hence, it was necessary to prove that users believed that they had a right to use 
the way. 

 
1.12 Contrary to the intention to dedicate a right of way, where a landowner can 

produce evidence to show that they have taken steps to prevent public rights 
accruing over a way, a right will not have been dedicated. Such action must be 
overt, apply to the way being claimed and be capable of making the public aware 
of the landowner’s intentions. They can include erecting and maintaining notices 
on site stating that the route is not public, or that it is used with permission; by 
installing and locking gates; or by telling people seen using the route that it is not 
public, etc.  

 
1.13 For a way to be deemed to have been dedicated as a Public Right of Way in 

common law it must have been used for a period which is sufficient the constitute 
evidence of an intention by the landowner to dedicate the way as public. 

 
1.14 In Appendix 4 there is the full evidence report showing user evidence, Ordnance 

Survey Maps and Aerial Photographs along with consultation responses.   
 

2. RISKS AND OPPORTUNITIES 

There is a risk that there will be objections from members of the public or 
stakeholder groups to the proposed diversion of the path.  As mentioned above the 
pre-Order making consultations have been carried out and no objections were 
received.  If there are any objections to the Order than it will be referred to the 
Planning Inspectorate. 

3. OTHER OPTIONS CONSIDERED 

The options have been considered and the recommended proposal are:-  
 

• Make an Order to record the route as shown on the attached plan in 
Appendix 1, as a Public Footpath.  



 
• If the authority decides not to make the order, the applicant may, within 28 

days of the service of the notice of that decision, appeal to the Secretary of 
State under Schedule 14 to the Wildlife and Countryside Act. 

 

4. REPUTATION AND COMMUNICATIONS CONSIDERATIONS 

4.1 The Council has a duty to keep the Definitive Map up to date which includes any 
new evidence that comes to light and to evaluate it. 

 
4.2 There are residents in support of the Public Footpath and two residents that are 

adjacent to the path who are against it.  However, the legislation does not look 
at anti-social behaviour or loss of private life it is only concerned with the balance 
of probabilities that a path has existed through user evidence or not. 

 

5. FINANCIAL CONSIDERATIONS 

5.1 The making of the extinguishment order would not result in additional costs to 
the Council as it will be met by the Regeneration Partnership.   

 
5.2 There will be no call on Council reserves.  
 
5.3 The proposal does not affect any other policies as it is to divert a footpath and 

then record the path on the Definitive Map. 
 
5.4 The proposal adds the path to the Definitive Map and legally creates the path for 

future use. 
 

6. CHILDREN AND YOUNG PEOPLE IMPLICATIONS 

6.1  No implications foreseen. 

7. CLIMATE CHANGE AND ENVIRONMENTAL IMPLICATIONS 

7.1  The creation of a Public Footpath would be a convenient link from Butt Lane, 
Laceby to Public Footpath 110 and a link on to further Public Rights of Way and 
services such as shops. 

8. FINANCIAL IMPLICATIONS 

8.1  In the event that an Order were to be made and was then opposed, there may 
be financial implications for the authority in covering any cost associated with any 
subsequent public inquiry. Such costs cannot be avoided where the Planning 
Inspectorate decides that a public inquiry should be held to resolve an 
application. 

9. LEGAL IMPLICATIONS 

9.1  Under Section 53 of the Wildlife and Countryside Act 1981 the County Council 
has a duty to keep the Definitive Map and Statement under continuous review 



and can make a Modification Order to modify the Definitive Map and Statement 
where there has been evidence to support the addition of a Public Footpath.  

 
9.2  Section 53 of the Wildlife and Countryside Act 1981 requires a Highway Authority 

to “make” an Order where an application is supported by evidence showing that 
“a right of way which is not shown in the map and statement subsists or is 
reasonably alleged to subsist”. For an Order to then be confirmed it is necessary 
to demonstrate that the alleged public right exists “on the balance of probabilities” 
given the evidence available. 

 
9.3 Under Section 31 of the Highways Act 1980, a statutory presumption arises that 

a way has been dedicated as a highway where the way has actually been 
enjoyed by the public, as of right, and without interruption for a full period of 20 
years, unless there is sufficient evidence that there was no intention during that 
period to dedicate it. That period of 20 years is to be calculated retrospectively 
from the date when the right of the public to use the way is brought into question.  

 
9.4 At common law a route can be held to have been dedicated as a public right of 

way on the basis of evidence of use. There is no prescribed period over which it 
must be shown that use has occurred but an inference of dedication by a 
landowner must be capable of being drawn. The use relied on must have been 
exercised “as of right”, which is to say without force, without secrecy and without 
permission. The onus of proof lies with a claimant. 

10. HUMAN RESOURCES IMPLICATIONS 

There are no HR implications 

11. WARD IMPLICATIONS 

The claim is in the Wolds Ward 

12. BACKGROUND PAPERS 

None 

13. CONTACT OFFICER(S) 

• Sharon Wroot, Executive Director for Environment, Economy and 
Resources. NELC, Tel: 01472 324423  

• Mark Nearney, Assistant Director of Housing, Highways and Transport 
NELC, Tel:  01472 323105 

• Matthew Chaplin, Public Rights of Way Mapping Officer, EQUANS, Tel: 
01472 324789 

 
Sharon Wroot 
Executive Director for Environment, Economy and Resources 
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Appendix 3. 
Photos of site visit undertaken 5th July 2018 

 
 

 



 
 

 



 
 

 



 
 

 
 
 

  



Appendix 4 
 

1.1 Evidence Report 
 
1.2 Out of the twenty-three user evidence forms ten witnesses were interviewed 

and their statements taken on how they have used the path.  Each user 
evidence has been signed by each witness to the effect that "I hereby certify 
that to the best of my knowledge and belief the facts that I have stated are true" 
accompanied by annexed maps detailing the precise routes, which have also 
been signed. 

 
1.3 A chart summarising the use claimed by witnesses is set out at Appendix 5. In 

respect of use of the alleged route on foot the bar charts show 23 people 
claimed to have used the route for varying lengths of time with 11 having used 
it for a period of more than 20 years.  Appendix 6 shows a visual representation 
of use on a bar chart. The bars coloured in red have been discounted such as 
walking from their garden or had asked permission to use the path.   

 
1.4 At least two users had used the path from their private residences and did not 

connect to another public highway or to a point of public resort. Therefore, not 
by the public at large, but rather by a discrete group of people i.e., the 
residents, and acquaintances of the residents, this evidence was not 
considered.  

 
1.5 It is not essential for the paths or ways to have been used for the full period of 

20 years by the same persons; the period may accrue as a result of use by 
different persons for shorter periods (Davis v Whitby (1974)). Nor does it matter 
that the use is not continuous in the sense that it may not have occurred every 
day. 

 
1.6 Where witnesses identify they have used the alleged route with the permission 

of the landowner, or in exercise of a private right, their evidence cannot be used 
in support of the claimed public right. Out of the twenty-three-user evidence 
forms seven asked or were given permission to use the path. 

 
1.7 It seems that several users asked Laceby Parish Council if they were permitted 

to walk the path which the Parish Council replied “yes”.  Some of these 
consents occurred after the anti-social behaviour of one of the neighbours 
which some users then stated they had consent.   

 
1.8 In order to be satisfied on the question of whether there has been sufficient use 

of the way by the public, it is important to consider not only the number of 
users, but also how often witnesses claim to have used the paths. The 
frequency of use varies from twice per annum to over three hundred times a 
year.  

 
1.9 The user evidence forms include plans drawn by the users which show the path 

they have walked in various locations.  It should be noted that as vegetation 
has grown up overtime it may be that the lines walked are not wholly accurate.  
The route through the trees is well trodden and survey with GIS positioning 



device was used to locate the exact path line. 
 
1.10 A user evidence statement said the following: “I recall as early as 1968 and as 

a child using the path which runs between Nos. 56 and 58 Butt Lane, Laceby 
as a route through to the open fields at the back, locally known as ‘Haycrops’. A 
good two thirds of the path from Butt Lane has always been surfaced as long 
as I can remember and led through ’wasteland’ and out on to the open fields. I 
have always known this path as being the ‘Pit Path’, and I used to use it to go 
playing in the open fields with friends and generally having a great time”.  They 
went on to state that “Around 6-10years ago a kissing gate was erected at the 
Butt Lane end of the path, which I took as formal recognition that this path was, 
as I had always believed it to be, a public right of way”. 

 
1.11 Gate 
 
1.12 Witness 2 said there was a five-bar gate and that they believed it was never 

locked.  They started using the path in 1978 when they moved to the village. 
They had asked Dave Marshall from Laceby Parish Council if they could use 
the path which he confirmed they could.  They went on to explain in their user 
statement that “the path which led to the allotments continued through and out 
onto the open fields at the rear. Not all of the path is surfaced and about half of 
it is natural. There used to be a 5 bar wooden gate which gave access to a 
surfaced path or track which led to the allotments from Butt Lane. I don’t think 
that this gate was ever locked”. 

 
1.13 Four users had used the path from their garden and had not used the path in its 

entirety and these forms were not taken into consideration. 
 
1.14 One user mentions that there was a dilapidated gate present and that and it 

was never locked, and eventually it disappeared and there was no limitation for 
many years.  One user climbed over the gate and said there was a stile at Butt 
Lane entrance.  Two users mention that there was a gap beside the gate, and 
they squeezed between that.  One user said the gate did not prevent access to 
the path.   

 
1.15 Witness 6 said that she assumed it was a public right of way as everyone 

seemed to be using it without hindrance.   
 
1.16 Witness 11 said gates had been installed but not by the proper authorities and 

goes on to mention that the neighbour had illegally padlocked the gate.  They 
also mentioned in their statement that “The Butt Lane end of the path used to 
have a wooden gate, but there was a gap at the side which I used to nip 
through with my dog. This gate fell into disrepair and has been replaced with a 
metal kissing gate, but access is still possible”. 

 
1.17 Witness 13 said in their witness statement that “although the path was gated at 

this time, I and other people continued to use the path by climbing over it.” 
 
1.18 Witness 17 said there was a gate did not prevent access to the path they went 

on to say in their user statement that “When I first started using this path some 



40 years ago it was gated at the Butt Lane end with a timber field gate. This 
gate did not prevent access to the path and it eventually fell into disrepair”.    

 
1.19 Witness 19 said he had used the path as far back as he can remember he was 

born and breed in the village and spent 3 years out of the village.  “As far back 
as I can remember there has always been a pathway running from Butt Lane 
across some waste ground and out onto open fields”. 

 
1.20 Witness 20 said that “I do recall however that there used to be an old wooden 

gate at Butt Lane end of the path. This gate had a gap at the side which you 
could squeeze through to gain access to the path. Everyone else seemed to be 
using it and no one has ever told me I cannot use the path”. 

 
1.21 One witness whose statement was taken said “In 1996 about the time we 

started using the path I recall that there was a dilapidated wooden field gate at 
the Butt Lane end. The gate was old and rotten and although it was never 
locked it would not open so we used to climb over it to gain access to the path. 
At some point over the years this gate disappeared and access to the path was 
open for many years. About 6 years ago the Council installed a metal kissing 
gate at the Butt Lane end of the path. The gate has been obstructed several 
times, on one occasion I saw for myself that some-one has jammed a dog 
waste bin inside the gate so that it couldn’t be opened. It has on other 
occasions been chained and padlocked to prevent it being used. The Council 
eventually removed the swinging arm of the gate, just leaving the cage open to 
prevent it being further obstructed”. 

 
1.22 Another witness mentions the following regarding the metal kissing gate that 

was installed: “The Parish Council erected a metal kissing gate at the Butt Lane 
end of this path. It has been there a while now, but I cannot recall when it was 
installed. This gate has on occasions been chained and locked, which I 
understand was done illegally by Mr. ******”. 

 
1.23 Aerial Photographs    
 
1.24 The 2001 aerial photograph shows a faint worn path leading through a green 

area.  It is shown on the same line as the claimed route. Photograph shown in 
Appendix 7. 

 
1.25 The aerial photograph from 2006 again shows a worn path again on the same 

line as the claimed path. Appendix 8. 
 
1.26 The Google Map aerial photograph from 2018 show again a well-worn path on 

the same line as the ones in 2001 and 2006. Photograph shown in Appendix 9.  
 
1.27 The aerial view on Google Maps dated 2020 again showing a worn route as on 

the same line as the previous aerial photographs.  The trees do obscure the 
line of the walked path at the northern part of the claimed route. Photograph 
shown in Appendix 10. 

 
1.28 It should be noted that the aerial photograph lines and a survey of the walked 



line undertaken with a GPS device records the path on this worn line, the 
results of the GPS Survey are shown in Appendix 11. 

 
1.29 From the aerial photographs although unable to infer information about the 

status of the way, they can sometimes provide useful topographical detail on 
the existence, character and delineation of tracks including physical features on 
the route. The value derived from aerial photographs improves where the date 
and time at which the photographs were taken is known and an accurate record 
of the position and orientation in relation to the relevant route can be provided.  

 
1.30 Investigating Officer Comments: Aerial photos only provide evidence that a 

worn path has existed on the same line as the claimed route, but they do not 
provide evidence of the type of use that occurred.  The track for the tip did not 
stretch the whole length of the path that is visible on the aerial photographs.    

 
1.31 Documentary Evidence 
 
1.32 A number of historic Ordnance Survey Maps were inspected from 1888 to 

1969.  They show the evolution of the tip from a field to a “sand pit” to “old sand 
pit”.  None of the Ordnance Survey Maps show an access through the site and 
always running to the pit.  Both Public Footpaths 110 and 103 are shown on the 
majority of these historic maps as a single or double dashed line annotated with 
“FP”. Two Ordnance Survey Maps are shown in Appendix 12 these dated 
between 1930 and 1937.  

 
1.33 Ordnance Survey maps are good evidence of the physical existence of routes, 

but not necessarily of status. Since 1889 the Ordnance Survey has included a 
disclaimer which is on all of its maps to the effect that the depiction of a road or 
way is not evidence of the existence of a right of way.  

 
1.34 It is considered that the documentary evidence considered during this 

investigation is insufficient to show that a public right of way existed over the 
application route by presumed dedication at Common Law.  

 
1.35 Consultation 
 
1.36 A twenty-eight-day consultation was carried out from 6th March 2020, which 

was extended to 30th April 2020 due to the Covid 19 pandemic as a solicitor 
representing one of the residents had to gather his evidence.   

 
1.37 On 6th March 2020 a consultation was undertaken, local residents and user 

groups such as the Ramblers Association, Lincolnshire Field Paths Association, 
Parish Council and Ward Councillors. 

 
1.38 The response from the Ramblers Area Footpath Officer said: “Having used this 

footpath myself over the last few years as have many Ramblers I see no 
reason to object to it being placed on the Definitive Map as a Public Right of 
Way”. 

 
1.39 Laceby Parish Council replied: “On behalf of Laceby Parish Council, we would 



like to express our support in this application to record a footpath across the old 
allotment site from Butt Lane to Public Footpath 110, Laceby. At present 
Laceby Parish Council hold a lease with NELC for the land upon which this 
proposed pathway sits and has no objections to this application.    

 
This route has been used by local residents for in excess of 20 years to access 
both the old allotments and the public footpaths to the rear of the land. I am 
aware that many residents have used this land for more than 40 years for this 
purpose. Laceby Parish Council are also currently working to present a 
business case to NELC to revise the lease it currently holds for the land in 
order to make it more fit for purpose. The land is currently used for allotments, 
and the aim would be to amend the lease so that the land can be used as a 
community garden where every resident can enjoy the fruit trees and wildlife 
that live there. Under the current lease we have been instructed in the last few 
months to secure the site and stop the path being used following a complaint 
from a resident. This has caused multiple upset for the rest of the village who 
have always and would like to continue to use the footpath”.  

 
1.40 On the 5th April 2020 an email was received from a resident living directly 

adjacent to the site.  When me and my family first moved into Butt Lane 
Laceby, there was a locked wooden gate next to our house, it was not a 
walkway and had been closed for a long time as my parents did question this 
before buying the house.   There was no kissing gate there and people was not 
able to go down next to our house, I do know as I and my family have been 
living there for over 16 years now”.  

 
1.41 On the 12th March 2020 an email was received from the resident adjacent to 

the site, objecting to the claimed route.  Their reasons for objection are: “The 
reasons for our objection are supported with written, video and pictured 
evidence of the harassment, abuse and misconduct performed by the Laceby 
Parish Council influenced by key members.  All evidence and reasoning for 
supporting the proposed application has been based on lies, victimisation and 
incorrect procedure by abusing their power in a council members role; our 
evidence supports these statements”. Their full objection is shown in Appendix 
13 and photograph of gate shown in Appendix 14. 

 
1.42 Consultation was also undertaken with the Assets Advanced Practitioner 

(Corporate) and Project Manager at North East Lincolnshire Council, he 
responded: “My only comment is around whether the proposed PROW has 
been unhindered for more than 20 years. My understanding is that until about 6 
years ago, the main entrance to the site off Butt Lane was secured with a 
wooden access gate which was only opened for maintenance. In late 2013/ 
early 2014 this gate was replaced with a metal gate and there was a new 
pedestrian ‘kissing gate’. The kissing gate has since been through stages of 
accessibility, being locked by others, removed and is now again locked (by the 
Parish) due to complaints. NEL Council have been made aware that the site is 
being used in contravention of the terms of the lease that is in place with the 
Laceby Parish Council.         

 
I am aware of numerous allegations of misuse raised by both residents who live 



adjacent to the access off Butt Lane. One resident in particular has reported 
physical and verbal harassment caused by the Parish through their 
management and approach to maintaining the site and users accessing the 
site. Equally the Parish have cited physical and verbal harassment from one of 
the residents in particular. The Police have been involved in most cases. These 
issues are relevant to the application as the use of the site for a PROW will 
undoubtedly increase the already very fractious relations between these 
parties”. 

 
1.43 Another response dated 17th March 2020 said: “This proposed footpath runs 

along side my property, but I have no issues with it, as I use part of it daily”. 
 
1.44 On 17th April 2020 through a Wilkin Chapman solicitor representing a resident 

submitted an objection to the Public Footpath sighting the following reasons: A 
copy of the whole objection letter can be viewed in Appendix 15. 

 
1.44.1 In the objection letter there was reference to a five bar gate and a photo 

supplied showing the clients son on a tricycle dated around 1995 the 
photograph supplied is shown in Appendix 16 this was two years before the 
retrospective period begins.  It is unclear where the gate was locked. 

 
1.44.2 Along with the photograph there was a photograph of the gate taken from 

Google Street view, it is unclear whether this gate was locked or not. This is 
shown in Appendix 17. 

 
1.44.3 Along with the objection there were additional information which included: 

Landfill Survey 1989 shown in Appendix 18; Planning Application dated 6th 
August 1977 shown in Appendix 19; Lease of Butt Lane to Laceby Parish 
Council, shown in Appendix 20 and a WhatsApp message between the 
objector and their son shown in Appendix 21. 

 
1.45 Conclusion  
 
1.46 In deciding whether to make an Order under Section 53(2)(b) of the Wildlife and 

Countryside Act 1981 it is necessary to consider whether an ‘event’ has taken 
place which would require the authority to make the Order. In this report the 
‘event’ that has been considered is under Section 53(3)(c)(i) of the Wildlife and 
Countryside Act 1981 namely the discovery of evidence which shows that a 
right of way which is not shown on the definitive map is reasonably alleged to 
subsist. 

 
1.47 Applications supported by user evidence can be considered by applying the 

test set out in section 31 of the Highways Act to establish whether the 
application route has been deemed to have been dedicated as a highway. The 
tests that need to be met are set out below: 

 
1.48 Test 1: As of right (without force, secrecy or permission) “Where a way over 

land, other than a way of such character that use of it by the public could not 
give rise at common law to any presumption of dedication, has actually been 
enjoyed by the public as of right and without interruption for a full period of 



twenty years, the way is deemed to have been dedicated as a highway unless 
there is sufficient evidence that there was no intention during that period to 
dedicate it at common law.” Some users state that the gate was always open 
and there was a gap beside the gate.  It was only locked when the wooden 
gate was replaced by a metal kissing gate and then it was locked by a 
neighbour rather than the owner of the land.  The gate may have been left 
when the Council depot moved out. 

 
1.49 Test 2: “… the way has actually been enjoyed by the public …” The evidence of 

use indicates that the way was enjoyed by 10 users on foot whose period of 
use spans between years 1997 to 2017.  The evidential users claim use of the 
way as a public right and not in exercise of permission of the landowner. The 
statements present evidence that their use was in exercise of public use and 
therefore is sufficient to indicate continuous use by the public. 

 
1.50 Section 31 Highways Act 1980: The way has been used Without Interruption   A 

couple of the witnesses said they have been put off using the path by one of 
the neighbours.  However, none have said it was the landowner of the site that 
prevented use i.e., North East Lincolnshire Council or the tenant Laceby Parish 
Council. A gate was mentioned but the users either climbed over it, it was 
easily opened or there was a gap next to it which they accessed the path by.  
The gate was not locked and no intent by the landowner has been seen to 
prevent members of the public. 

 
1.51 Witnesses state that they have used the way as of right and there is no 

evidence of force, secrecy or grant of permission in their use of the footpath 
during the relevant period up until the event that brought the way into question.  
None of the remaining ten witnesses claimed their use of the way was by 
permission, by force or in secrecy. There is no evidence that the 5 bar gate had 
been locked. There is no evidence that the public’s use of the way was by 
force, with permission or used in secrecy prior to the event in 2017.  

 
1.52 Section 31 Highways Act 1980 requires the landowner to evidence the desire 

not to dedicate the path.  The land is owned by North East Lincolnshire Council 
and was leased to Laceby Parish Council.  No evidence has been shown that 
any attempt was taken to stop members of the public using the path.  There 
seems to be access beside the gate and a few users have said the gate was 
open. 

 
1.53 In order to have brought the public’s right to have used the alleged way in 

question, the landowner could have taken various measures during the claimed 
period of use. These measures include: 1.) Locking a gate across the path. 2.) 
Putting up a notice denying the existence of a public right of way. 3.) Physically 
preventing a walker from using the way. 4.) Indicating that the path was for use 
by permission only. 5.) Giving an instruction to an employee or tenant to 
prevent people walking the path. 6.) Giving notice to the Highway Authority 
denying any intention to dedicate a public right of way over the land. 7.) 
Seeking a court declaration that the way was not public or bringing an action for 
trespass.  

 



1.54 Under section 31 of the Highways Act 1980 To establish that a way has 
become a right of way by means of presumed dedication it is necessary to 
show firstly that there has been uninterrupted use as of right by the public (not 
necessarily the same people all the time) over a period of 20 years. Deciding 
who 'the public' are can sometimes be difficult and may depend on the facts of 
the case.  

 
1.55 The presence of a gate facilitates access and would not be seen as an 

obstruction to most users. Many existing public rights of way have unlocked 
gates or other furniture such as stiles across them to facilitate access through 
boundaries. 

 
1.56 The burden of proof therefore rests with the landowner to show that there is 

sufficient evidence to show that there is no intention to dedicate a public right of 
way over the claimed path during the claimed period of use.  There have not 
been any steps by the landowner to prevent use of the way on foot.   

 
1.57 The aerial photographs from 2001 show a worn path leading through the site on 

the same route as the claimed route. This aerial photograph is three years after 
the retrospective bringing into question. 

 
1.58 The application route is clearly defined on the 2001, 2006, 2018 & 2020 aerial 

photography. Evidential value shows that the route is well used. 
 
1.59 It is therefore considered that the Council should make a Definitive Map 

Modification Order to add sections A-B to the definitive map and statement.  
 
1.60 There is a conflict of opinion with regards to the perceived claimed use of this 

path between the adjacent landowners and users. The adjacent landowners 
questions the alleged use of the claimed path. 

 
1.61 At common law a right of way can also be established if it can be shown that 

levels of use by the public were sufficient for the landowner to have known that 
the way was being used, but by taking no action to stop it, has by making no 
objection, acquiesced to that use and thereby is presumed to have intended to 
dedicate the way as public. The common law presumption is that land has been 
dedicated as a highway if it has been used by the public as of right and without 
interruption. The land does not have to be used for a defined length of time. 
However, it must have been used for long enough to justify an inference that 
the freehold owner intended to dedicate the way as a highway. It is possible, 
although unusual, that dedication at common law can be presumed on the 
basis of less than 20 years use. The common law presumption can be rebutted 
by demonstrating that the landowner had no intention of dedicating the land to 
the public. The common law principles of dedication are expressly preserved 
and, if the statutory provision cannot be used, a claim may be made under 
common law. 

 
1.62 The supplementary evidence that the Solicitor provided from their client does 

not record that no members of the public were using the path.  There is no 
mention on the lease that the Parish Council had to prevent members of the 



public walking through the site.  The WhatsApp message is of their opinion and 
there is no date when this was written. 

 
1.63 The solicitor also argues that the worn route shown on the aerial photographs is 

in the location due to a track laid out, however in the Landfill Survey the track 
didn’t lead all the way to the eastern boundary where Public Footpath 110 is 
located. 

 
1.64 A guide to definitive maps and changes to public rights of way revised in 2008 

by Natural England in this document it states that “before making an order the 
surveying authority must have evidence which shows that the right of way has 
come into being through presumed dedication following use over a period of 
time which has ended before the making of the order. An example would be 
evidence of use by the public over a period of 20 years not offset by any 
evidence that the landowner during that time had no intention to dedicate the 
way”. 

 
1.65 Documentary evidence from, or before, the relevant period can be important in 

helping to decide the question whether public rights exist. Although, for 
example, old maps, estate documents, Tithe maps, or Inclosure Awards can 
provide supporting evidence, maps and historical documents have been 
inspected and do not show a through route. 

 

 



Appendix 5. 

Graph showing the users, how the route has been used and how often. 
 

URN Date 
started 
using 
the 
path  

Permission Date 
when 
ceased 

Number 
of 
years 
using 
the 
path  

Width How 
often 
path 
used  

Reason 
for 
using 

Use 

1 1996 N 2017 21 3foot twice 
a day 

Pleasure Foot 

2 1978 N 2017 39 8-10foot daily Pleasure  
3 2010 Y 2017 7 

 
twice 
a day 

Pleasure Foot 

4 1968 N 2018 50 
 

once a 
day 

Pleasure Foot 

5 2014 
 

2018 4 2metres twice 
a day 

Pleasure Foot 

6 1994 N 2018 24 
 

once a 
day 

Pleasure Foot 

7 1977 N 2018 41 2metres once a 
day 

Pleasure Foot 

8 2015 N 2018 3 
 

twice 
a day 

Pleasure Foot 

9 2007 N 2018 11 3-6ft 1-2 
day 

Pleasure Foot 

10 2000 Y 2018 18 1.5metres daily Pleasure Foot 
11 1988 Y 2018 30 3ft once a 

day 
Pleasure Foot 

12 2008 Y 2018 10 1 metre twice 
a day 

Pleasure Foot 

13 1973 N 2018 45 1 metre daily Pleasure Foot 
14 1968 Y 2018 50 1 metre once a 

day 
Pleasure Foot 

15 2010 N 2018 8 1 metre 3-4 
times 
a 
week 

Pleasure Foot 

16 2015 N 2018 3 2 metres twice 
a day 

Pleasure Foot 

17 1998 N 2018 20 3 metres once a 
week 

Pleasure Foot 

18 2016 N 2018 2 2 metres twice 
a day 

Pleasure Foot 

19 1987 N 2018 31 8 foot once a 
week 

Pleasure Foot 

20 1996 N 2018 22 1 metre twice 
a day 

Pleasure Foot 

21 2008 N 2018 10 1 metre once a 
day 

Pleasure Foot 

22 1960 N 2018 58 6ft daily Pleasure  
23 1965 N 2018 53 

 
weekly Pleasure  

 
 
 

 



Appendix 6. 

Visual representation of the users that have submitted a user evidence form.  The red 
lines indicate that the user was omitted due to either asking permission to use the path, 
used it for less than 20 years or had used it from their garden.   

 
The vertical red line shows the 20 year use from 1997-2017 (the relevant period). 

 

 

 

 

 



Appendix 7. 
 
Aerial Photograph dated 2001 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Location of path 



Appendix 8. 
 
Aerial Photograph dated 2006 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Location of path 



Appendix 9. 
 
Aerial photograph from Google Maps 2018 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Location of path 



Appendix 10. 
 
Google Maps 2020 

 
 
 
 
  

Location of path 



Appendix 11 
 
GPS Survey of the claimed route 

 
 



Appendix 12. 
 
Ordnance Survey Maps 
 

 
1:2500 1932-1937 
 
 

 
Lincolnshire XXII.SW (includes: Aylesby; Bradley; Great Coates; Grimsby; Laceby.) 
Revised: 1930 
Published: 1933 
 
 
  



Appendix 13. 

Objection letter received from adjacent resident 
 
Dear Matthew & Public Rights of Way Team 
 
I am writing to object to the proposed application to record a Public Footpath 
between Butt Lane and Public Footpath 110 Laceby. The reasons for our objection 
are supported with written, video and pictured evidence of the harassment, abuse 
and misconduct performed by the Laceby Parish Council, influenced by key 
members. All evidence and reasoning for supporting the proposed application has 
been based on lies,victimisation and incorrect procedure by abusing their power in  a 
council members role;our evidence supports these statements. 
 
We have been residents of 56 Butt Lane Laceby since 2004,as a whole family we 
were excited for the new adventure; at the time the village had a lot of prospects and 
interest in our family. The village offered a Sportsfield , sports clubs , many public 
footpaths , off road bridleways, all which are beneficial because all members of my 
family are runners and athletes. The area was very secluded and peaceful,giving us 
the privacy we have worked so hard for. The peace and quiet our home offered 
helped my children with their academic commitments and helped us be able to sleep 
from working strenuous day and evening shift patterns. This in theory was a great 
decision, but 10 years later turned into a grave mistake and our living nightmare.  
 
In the summer of  2015 the case of  harassment started with letters sent to our 
property which was later to be proven to be Dave Marshall (Copy attached).This was 
soon followed with constant daily phone calls by Mr& Mrs Greenbeck .Also at this 
time our home garage was broken into and contents in our fridge and freezer were 
damaged and thrown all over the floor. Then a Dog Litter bin was placed directly 
outside our house and then moved to directly in front of our house (Photos attached). 
At this point we realised that this escalated into harassment by the Laceby Parish 
Council. At this point the local police were informed. Then later on that year a kissing 
gate was placed on the proposed Public Footpath next to our home,in the place of a 
locked wooden gate which was there when we moved to 56 Butt Lane in 2004 
(Photo attached).In October 2015 the Parish Council arrived with no notification with 
Tree& Garden Services (Contact No.:01472 879258) in an attempt to clear this land 
to make it a nature area. The noise was unbearable and had to evacuate the house;I 
have an Autistic son and their actions caused him great harm and distress. The 
damage to our property and our trees was horrendous,leaving us with no privacy. In 
an attempt to stop this work was blatantly  
 
ignored and their work resumed (Evidence of damage attached).People walking past 
the so-called ‘Nature area’ could see us sitting down on our downstairs toilet. The 
abuse never ended here. 
 
Dog Excretion was thrown at our house windows (Pictures attached), dog mess left 
over our home garden and dogs were frequently coming into our house and running 
all around our living room , kitchen,creating mess and disruption of our privacy. All 
complaints and evidence was ignored by the Parish Council. We do believe that they 
run a ‘Kangaroo court’ shown by their actions; they create their own rules and only 



abide by their own tune and their own desires, not in the best interests of the 
residents of Laceby , only their own constituency. We as a family do believe that the 
reasoning behind all this is linked to the new housing  being built in Laceby (Mulbery 
Lane,Maple Walk ) next to the back fields. In summary Dave Marshall has tried to 
create a distraction for all dog walkers to go past our home by trying to open a 
footpath next to our house as a shortcut to the back fields instead of walking past his 
house (Austin Garth/Collinson Court) giving him more privacy and quiet . However 
where Dave Marshall lives is next to a public footpath which is legally open and 
available to the public, unlike next to our residence. The space next to our residence 
is an abandoned allotment which is leased by the Parish Council which has been left 
dormant for years because of past circumstances. 
 
The old allotment was previously a dumping ground for a power plant named 
Tioxide. The area is filled with toxic waste (Titanium hydrochloride) which is highly 
cancerous.Because of this nothing would grow , therefore it was left locked and 
secured because this hazard is dangerous and we have evidence of landfill coming 
to the surface (Photos attached). This is information the Parish Council knew and 
chose to ignore,despite the fact that their role is to not only represent but protect the 
health and safety of the residents of Laceby. Any cut or graze endured by the public 
going down this previous allotment would need urgent medical attention. North East 
Lincs council was made aware of all incidents (Sue Turner,Jack Fox,Matthew 
Chaplin,George Lewis of ‘ENGIE’ & Martin Ambler).After many visits and 4.5 years 
later the Parish Council was forced to lock the kissing gate.  
 
The latest incident occurred on Monday 2nd March 2020 where the Parish Council 
took it upon themselves with no date as before in previous incidents and started to 
cut the area again with the Tree and Garden Services. A letter was delivered to us 
stating that there had been fly tipping on this land and they were going to clear it 
I(Letter attached). However we contacted the PCO of the area and provided 
evidence of the letter which the officer went to assess for fly tipping and confirmed 
there was none and said that there was no need to cut this area (Photo & Video 
evidence attached).  
 
The conclusion of this long lasting traumatic episode in our lives is still continuing, 
the council have now submited false evidence to open the allotment as a right of 
way. These series of events is  based on lies,manipulation,collusion,corruption and 
conspiracy so that certain people can have their own way without looking at the 
consequences on people's livelihood,safety and wellbeing. With the evidence put 
forward I hope and aim to put an end to the bullying and harassment that we have 
suffered in the hands of people who have council powers. This harassment has 
made Mrs. Jagger ill and we can also provide medical evidence from Mrs. Jagger 
G.P. We can also find you a letter to follow where the Parish Council was telling 
Laceby residents that the allotment was a nature area; there was no planning 
permission for a nature area or a kissing gate.  
 
Yours Faithfully  
 
 
 



Appendix 14 
 
Photo of gate attached to objection letter. 

 

 
 

 
 

 

  



Appendix 15. 
 
Wilkin Chapman objection letter on behalf of their client. 
 

 



 
 



 
 



 
 



 
 



 
 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Appendix 16. 
Photograph of a residents son showing the gate in position taken c1995 
 

 
  



Appendix 17 
Photograph of gate with objection 

 
  



Appendix 18 
Landfill Survey 1989 

 



 



 



 



 



 
 
 
 
 



Appendix 19 
 
Planning Application 1977 

 



 



 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Appendix 20 
Lease of Butt Lane, Laceby to Parish Council 

 



 



 



 



 



 



 



 



 
 
 
 
 
 
 



Appendix 21 
 
WhatsApp message from objector to their son 
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