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DIRECT PAYMENT AGREEMENT

re an individual who lacks mental capacity to ask for a direct payment


This is a legal Agreement. Please read it carefully. We will go through it with you. However, if you wish you should seek independent help.
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[bookmark: _Toc174961922]PARTIES TO THE AGREEMENT
[bookmark: _Toc174961923]This agreement is between:

1. Focus Independent Adult Social Work community interest company (CIC) of Heritage House, Fisherman’s Wharf, North East Lincolnshire, DN31 1SY on behalf of North East Lincolnshire Council 
(referred to in this agreement as ‘we’ or ‘us’)

And 
		
2. [						] of [					] being the name and address of the person authorised to receive the direct payment
(referred to in this agreement as ‘you’)  


[bookmark: _Toc174961924]This agreement relates to:

[							] of [					]
being the name and address of the person whose needs are to be met using the direct payment 
(referred to in this agreement as ‘the person’)

[bookmark: _Toc174961925]BASIS OF THE AGREEMENT
[bookmark: _Hlk173421700]All direct payments are made in accordance with the law, and our local policy.  You can read our policy at: https://livewell.nelincs.gov.uk/adult-social-care/direct-payments/.  We must only make direct payments where we are satisfied that a direct payment is an appropriate way to meet the person’s needs, and is an effective use of public money.

We have assessed the person’s care needs and agreed to provide a direct payment to meet some or all of the needs shown in the person’s support plan.  

We have assessed the person’s mental capacity (their ability to make their own decisions).  We have decided that the person lacks the capacity to ask for a direct payment.  We have agreed to authorise you to receive the direct payment on their behalf.  This means you are acting as ‘an authorised person’, as set out in the Care Act 2014, and you have agreed to act as such.   

You are willing and able to arrange the support shown in the person’s support plan yourself or with help.  You will manage the direct payment account on the person’s behalf yourself or with help, and agree to be bound by the same terms, conditions and responsibilities as a person with needs who gets a direct payments.  You have also agreed to some extra responsibilities which are included in this agreement. 

If you need help managing the direct payment please tell us.

You must stick to any conditions that we put on the direct payment. Any conditions are listed at the end of the agreement.

The person’s needs will be reviewed every year and more often if required.  Use of the direct payment will also be reviewed regularly.
[bookmark: _Toc174961926]Your additional responsibilities, as an authorised person

1. As well as complying with any requirements that normally apply to a person with needs who gets a direct payment, you agree to:
· Act honestly 
· Act in a way that avoids a conflict between your own interests and those of the person (unless we have agreed with you in advance, in writing, that a potential conflict is necessary) 
· [bookmark: _Hlk173421976]Act with care on behalf of the person, exercising at least the same level of care and skill as you would in arranging your own affairs 
· Act in the person’s best interests, working flexibly with us to arrange services and support which help meet the person’s needs and outcomes shown in their support plan 
· Involve the person in decisions about their care as far as is reasonably practical, giving them as much control and independence as possible.  This includes making every effort to explain to them how the money is being used to meet the needs shown in their support plan 
· If the person mental capacity fluctuates (changes), ensure during the periods they have capacity that they are involved as much as practical in decisions 
· Tell us quickly if the person regains relevant mental capacity, or there are any other changes in their circumstances which may affect the level of help they need, their support plan, and the amount of the direct payment  
· An enhanced criminal record check (DBS check) being carried out on you if you are not the spouse/ civil partner/ partner, close relative living in the same house as the person (or spouse/ civil partner/ partner of a close relative living in the same household as the person) or friend involved in the provision of care of the person or you are an incorporated or unincorporated body. This is legally required
· [bookmark: _Hlk72242089]Undertake a DBS check (or verify that a DBS check has been undertaken) on people providing a service through use of the direct payment, if you are not the spouse/ civil partner/ partner, close relative living in the same house as the person (or spouse/ civil partner/ partner of a close relative living in the same house as the person) or friend involved in the provision of care of the person lacking capacity, or you are an incorporated or unincorporated body. This is legally required.
· Tell us if you are giving up the role of authorised person as soon as you no longer want to carry it out. 

2. You understand that you are in a position of trust. The Fraud Act 2006 created an offence of ‘abuse of position’. This applies when someone is expected to safeguard the interests of a person but instead acts against their financial interests. This is a criminal offence for which you could be prosecuted. 

3. You will manage any other matter necessary to the operation of this agreement, alone or with any other representatives of the person.
[bookmark: _Toc174961927]THE DIRECT PAYMENT AND THE PERSON’S CONTRIBUTION
4. We will tell you in writing the amount of the direct payment.  The amount will be the gross weekly direct payment, minus any financial contributions that the person is assessed as able to make.  Payments will be made to you on a 4-weekly cycle.

5. [bookmark: _Hlk65667237]Any required financial contribution must be paid into the direct payment account on a regular basis. Although the amount of care the person needs may change from week to week, their weekly contribution is a fixed amount which should always be paid into the direct payment account.  The weekly contribution should be paid into the direct payment account for as long as you receive the direct payment.  Failure to make the weekly contributions may result in us ending the direct payment.

6. If the person’s direct payment is to buy equipment, we will pay you as a one-off sum.
[bookmark: _Toc174961928]WHAT YOU WILL DO
[bookmark: _Toc174961929]Finance
7. As directed by and agreed with us, you will ether:
a) receive the person’s direct payment via a direct payment card account offered by EML (EML Payments Ltd)
b) [bookmark: _Hlk69213623]receive the person’s direct payment via a third party supported direct payment account 
c) set up a separate bank account which is only to be used for direct payments.  If you have the authority to do so (as an attorney or deputy), you will open this account in the name of the person.  If you do not have the authority to do so (as an attorney or deputy), you will open this account in your name.  Whether the account is opened in the name of the person or in your name, you will hold and use this money solely for the benefit of the person.  You will ensure that the bank understands that the monies held in the account are held for the benefit of the person, and do not belong to you.  

[bookmark: _Hlk173423043]However you get the direct payment, we will refer to it in this agreement as the ‘direct payment account’.  

8. Unless we have agreed otherwise with you, any financial contributions must be paid into the direct payment account on a 4-weekly basis.  We recommend you set up, or arrange for the set up of, a Standing Order from the person’s account to the direct payment account.  This is the easiest way of paying the financial contribution.  

9. You must tell us quickly about any changes in the person’s financial circumstances.

10. It is your personal responsibility to check the direct payment account and any bank statements or other relevant information regularly to ensure payments have been received into the account, and there is enough money in the account to meet expected expenditure/ the person’s needs.  If the direct payment account is managed by a third party company they may help you with these checks.

[bookmark: _Toc174961930]Use of direct payments
11. You agree to use the direct payment only in the way set out in this agreement.

12. You agree to use the direct payment, including any contribution from the person’s funds, only to meet the needs shown in the person’s support plan.  Misuse of the direct payment may result in us ending the direct payments.  You must ask us if you want to pursue different needs from those set out in the person’s support plan.

13. You agree not to use direct payments:
· for anything illegal such as drugs
· for gambling, lottery, bingo, raffle tickets, alcohol, tobacco
· for non-statutory liabilities such as tips, bonuses, ex gratia payments (we are not obliged to fund particular costs incurred on a discretionary basis)
· for gifts for the person or anyone else 
· for accommodation costs such as rent, mortgages
· for any activity or item that exposes the person to serious risk from someone else/ themselves
· to buy a service or equipment which adult social care services is not responsible for such as services that the NHS should provide, or equipment that is not specified in the support plan
· for health-related services such as dentist, chiropody, physiotherapy
· to buy adult social care services from us
· for household expenses such as food, personal items, utility bills or other day to day expenses 
· for repayment of loans or other debts or putting into savings
· as a substitute for Disabled Facilities Grants
· for long term residential care (you may use it for respite care for up to a total of 4 consecutive weeks in any 12-month period) if this is part of the person’s agreed direct payment package and in their support plan
· for employing or paying:
· the person’s partner (this means the other member of a married or unmarried couple, or civil partner)
· a close relative living in the same household as the person (parent, parent-in-law, aunt, uncle, grandparent, son, daughter, son-in-law, daughter-in-law, stepson or stepdaughter, brother, sister or any partner of any of these if they are living in the same household as the person)
[bookmark: _Hlk173423051](exceptions may be made where we decide that it is necessary; our written approval for any exception is required in advance).

14. You agree to make any back up or emergency arrangements, in case the services the person needs are temporarily disrupted.  For example, you agree to find replacement care at short notice.  Any problems should be referred as soon as possible to the person’s case worker or the Single Point of Access.

[bookmark: _Toc174961931]Equipment
15. [bookmark: _Hlk173423196]You agree that, if the person’s direct payment is used to buy equipment, you will make sure that it is appropriately serviced and maintained and that where necessary staff receive training in its use. You can only buy equipment if it is agreed in the person’s support plan.  You will own the equipment on behalf of the person, and so it is your responsibility to look after it.

[bookmark: _Toc174961932]Use of care providers and personal assistants
16. You will act as the principal person in all contracts and agreements e.g., contracts for services, or employment.  

17. [bookmark: _Hlk173423291]Where you use home care provider organisations and/ or agencies to give the person personal care they must be registered with the Care Quality Commission (CQC).  You must check they are registered. We can give you the names of CQC registered organisations/ agencies.

18. [bookmark: _Hlk72398988]If you contract with a home care provider organisation and/ or agency, employ one or more personal assistants, or contract with one or more personal assistants, it is your responsibility to negotiate the terms of your contract (e.g., the rates they charge for the services they give).

19. [bookmark: _Hlk72399069]If you employ one or more personal assistants, or contract for services with one or more personal assistants, we strongly recommend that you obtain a DBS check.  Note that in some cases you must obtain checks (see paragraph 1).  DBS checks must be made at the person’s cost.

20. You agree to comply with all legal requirements which arise from arrangements you make using a direct payment.

[bookmark: _Toc174961933]Acting as an employer
21. You agree to comply with any legal requirements if you become an employer of one or more personal assistants, and to give us evidence of compliance if we ask.  This includes (but may not be limited to):
· making sure tax and National Insurance requirements are met 
· making sure relevant insurance is in place, including Employer’s Liability Insurance and Public Liability Insurance
· complying with health and safety requirements, including ensuring a safe working environment as well as access to staff training
· treating staff properly and fairly
· [bookmark: _Hlk173423532]offering a work-based pension (auto enrolment) unless the employee wishes to opt out, and giving us a declaration of compliance with pension requirements.  

We strongly recommend that you get proper advice and support on employment law.  We are not able to give legal advice. 

22. You agree to ensure that if a personal assistant is treating themself as self-employed, this has been accepted by Her Majesty’s Revenue and Customs (HMRC) and
· you will give us a certificate proving HMRC’s acceptance of the personal assistant’s self-employed status
· you will give us evidence of the personal assistant’s Unique Payable Tax Record Number
· you will ensure the personal assistant completes the form we give you to acknowledge that they are responsible for their tax, National Insurance etc
· If the self-employed status has not been accepted by HMRC, you will have to pay back tax and National Insurance contributions from private funds (we will not meet these costs). 

[bookmark: _Hlk68199101]Self-employed personal assistants will also need to give evidence that they have appropriate insurance in place.

23. [bookmark: _Hlk173423759]If you employ someone, you will agree with the employee(s) how much you are going to pay, but it must not be less than the minimum wage or more than the amount of the person’s direct payment.  It is generally expected that direct payments will include an amount to pay any employee(s) at minimum wages only.   Higher rates may be paid only where we have agreed this with you in advance.  Where higher rates are not agreed in advance, any extra wage payments must be met from private funds.

24. [bookmark: _Hlk72252932]You agree to make sure a DBS check is undertaken where there are children under 18 living in the household where the person’s care needs are being met. We strongly recommend that you carry out DBS checks on any staff you intend to employ or contract. Note that in some cases you must obtain checks (see paragraph 1).  DBS checks must be made at the person’s cost.

25. No one who is managing a direct payment (this includes you) must be employed to deliver care to the person, unless previously agreed with us in writing, as necessary. 

[bookmark: _Toc174961934]Maintaining records
26. You agree to keep clear financial records of the direct payment money you have received, along with any financial contributions from the person, and how these funds are being used to meet the assessed needs in the person’s support plan.  You must keep bank statements, records of expenditure and receipts.  

27. Where you are employing a personal assistant, or contracting with a self-employed personal assistant, and managing payments to them yourself, you must keep:
· invoices or time sheets
· records of wage payments and other benefits or expenses paid
· payment of employee’s holiday pay, sick pay and maternity pay 
· deductions from employees’ wages of tax, National Insurance, pension auto enrolment requirements or any other deduction. 

28. You must let us to look at these records if we ask you.  You agree to keep all relevant records for the six years from the date of the payment period to which the invoice/ time sheet, payment or deduction relates.

[bookmark: _Toc174961935]Financial Monitoring 
29. You agree to us auditing and monitoring the direct payment to ensure the direct payment is being managed and used properly. You will let us look at records on reasonable request.  Failure to comply with reasonable requests may result in the direct payment being suspended or ended.
[bookmark: _Toc174961936]Review
30. When the direct payment is reviewed you agree to give us relevant and accurate information about the person’s care needs and the direct payment.  You also agree to us speaking to:
· people who are giving the person care (including personal assistants, care provider organisations or agencies) to ensure that support is being provided in line with the person’s support plan and the direct payment is being managed and used appropriately. 
· [bookmark: _Hlk69215513]anyone who is acting as the person’s representative or helping you in any way to manage the direct payment, including helping you manage direct payment monies.  This includes third party support providers.

31. If we ask you to, you will revise any arrangements you have put in place if we believe they are not enough to meet the needs shown in the person’s support plan.

[bookmark: _Toc174961937]Repayment and reductions 
32. You agree to repay some or all of the direct payment money to us if:
· [bookmark: _Hlk173424137]You have bought services at an advantageous cost (in other words, you got a ‘good deal’), creating a surplus in the direct payment account 
· direct payment monies have been misused or have not been used to meet the needs shown in the person’s support plan
· monies have been paid to the direct payment account in error
· direct payment monies have not all been used, for example because of a temporary change in circumstances (e.g., the person has a hospital stay or short-term respite or rehabilitation)
· you have not met any terms or conditions in this agreement; or 
· the direct payment is ended.

33. You acknowledge that the person’s direct payments may be reduced where (by way of example):
· a needs assessment and/ or review identifies that the person’s needs have reduced 
· following assessment and/ or review, we are satisfied that a reduced amount is enough to meet the needs set out in the person’s support plan 
· a surplus has built up in the direct payment account.  


[bookmark: _Toc174961938]Information sharing
34. You agree to us, along with and any other representative appointed for the person (if applicable), sharing relevant personal information about the person to ensure that the person’s needs are met appropriately. 

35. [bookmark: _Hlk99097084][bookmark: _Hlk173424335][bookmark: _Hlk173424412]You agree to give us any information we decide we need in connection with the direct payment, within 10 working days of us asking for it. You agree to us asking for and receiving any information held by another person or organisation in connection with the direct payment (this includes third party support providers).  Any requests made by us will be made directly to a person or organisation holding the information.  We will use this agreement as evidence that you have agreed to us asking for and receiving the information. 
36. [bookmark: _Hlk173424439]If there are any risks shown in the person’s support plan, you agree to share how these will be managed with anyone who gives care to the person or supports you to manage the direct payment.

37. You agree to tell us about significant changes to the person’s needs or circumstances and about any temporary changes such as going into hospital, rehabilitation, or a care home (other than planned respite agreed in the person’s support plan) and going home.

[bookmark: _Toc174961939]If the person dies
38. [bookmark: _Hlk66200185]You agree to make sure that the person’s executors and/or immediate family members are aware that on the person’s death, the direct payment monies revert to us and must not be regarded as an asset of the person’s estate.  They will be required to cooperate with us in determining the final balance to recover, once any agreed outstanding payments are deducted.  If the expected amount is not available to be returned from the direct payment account, we may claim the amount from the person’s estate.

39. You agree to make sure that any bank holding the direct payment account is told that the monies in this account belong to us.

40. You agree to use your best endeavours to work with us to resolve direct payment matters as quickly as possible after the person dies.

[bookmark: _Toc174961940]WHAT WE WILL DO
[bookmark: _Toc174961941]Making payments 
41. We agree to pay the direct payment (minus any contribution from the person) directly into the direct payment account. The weekly payment will be made 4 weeks in advance. Any one-off payments will be paid directly into the direct payment account (or if we have agreed to a one-off payment with no ongoing direct payment for care needs, we will pay into the person’s personal bank account, but you will still need to keep receipts).

[bookmark: _Toc174961942]Conditions
42. [bookmark: _Hlk173500516]We reserve the right to place any reasonable conditions on the management and use of the direct payment as we think fit to ensure acceptable arrangements are in place.

[bookmark: _Toc174961943]Review of Support Plan 
43. [bookmark: _Hlk68199139]We will review the person’s support plan and the operation of the direct payment after 6 weeks for care and 6 months for finances, and at least once a year afterwards. We have the right to increase or decrease the direct payment in line with the person’s review/ reassessment. You can request a review/ reassessment of the person’s circumstances at any time if you think that their care needs have changed. You will only receive a direct payment for as long as the person has needs which we are responsible for meeting, and we continue to think that a direct payment is an appropriate way of meeting those needs. 

[bookmark: _Toc174961944]Repayment 
44. [bookmark: _Hlk173500647]We will require you to repay us any surplus monies in the direct payment account, minus any agreed outstanding debts. We will also recover any overpayments made to you. If a requested repayment is not made, this may mean the direct payment ends and the person’s care is provided in a different way. 

[bookmark: _Toc174961945]Stopping / suspending direct payments 
45. [bookmark: _Hlk173500764]We may suspend the direct payments, or stop them, and recover payments as necessary, in line with our debt recovery process: 
a) If we are satisfied that you have not complied with the terms and conditions of this agreement. 
b) If you tell us that you no longer want to receive the direct payment. 
c) If the person recovers relevant mental capacity and does not want you to act as their authorised person/ us to pay the direct payments to you any longer.  
d) [bookmark: _Hlk173501085]If it appears to us you are no longer able to manage a direct payment, by yourself or with help. We may keep making the payments if we are reasonably satisfied that your inability will be temporary and another person or organisation acceptable to us is prepared to manage the payments on the person’s behalf. 
e) If it appears to us that you are not acting in the person’s best interests, or that the person’s welfare will no longer be safeguarded and promoted through the use of a direct payment.
f) [bookmark: _Hlk173501210]If it appears to us that direct payments are no longer an appropriate way to meet the person’s needs.   This includes (but may not be limited to) situations where direct payments have stopped being an effective use of public money. 
g) If for any reason, the person is temporarily unable to receive services.
h) If, after a review/ reassessment, the person does not have needs for which we are responsible. Depending on the circumstances and need we will give written notice to end this agreement (up to a maximum of 28 days). 
i) If the direct payment has been inappropriately used (either intentionally or unintentionally), or you are unable or unwilling to manage the direct payment correctly.
j) If the person’s financial contributions are not made to the direct payment account on a regular basis. 
k) If you fail to comply with the review or financial auditing/ monitoring process, including failing to give us information we ask for. 
l) If the person is admitted into a care home on a long stay basis. 
m) [bookmark: _Hlk173501428]If you fail to tell us about any relevant information that should have been taken into account when calculating the direct payments.
n) If we suspect fraud or any other criminal activity has taken place concerning the direct payment, we may refer the matter for investigation including to the police. 
o) The law stops us making the direct payments, for example if you or the person become the subject of certain mental health or criminal justice legislation.
p) You die and there is no other person who we are satisfied is suitable to receive direct payments on the person’s behalf (and who is willing to sign an agreement with us).

[bookmark: _Toc174961946]Going into hospital
46. You agree to tell us when the person goes into hospital and when they go home. The direct payment is likely to be suspended while the person is in hospital.     

47. Where the person goes into or goes home from hospital, you are responsible for cancelling the care that the person will not receive while they are in hospital, in line with the terms of your agreement with the organisation/ agency, or personal assistants.  

48. Any temporary retainer payable to a personal assistant must be agreed with us.  Any financial contribution that the person makes to the costs of their care must continue to be made during any period in which a retainer is paid.
[bookmark: _Toc174961947]ENDING THIS AGREEMENT AND RECOVERY OF PAYMENTS

49. The direct payment may be ended for reasons stated in paragraph 45 above or if the person dies. 

50. [bookmark: _Hlk173501917]We can end this agreement by telling you in writing.  Depending on yours and/ or the person’s circumstances and need, will give a maximum of 28 days’ notice.

51. You can end this agreement by giving 28 days’ notice in writing. 

52. If we consider the person still has needs for which we are responsible, we will work with you to plan how the person’s future needs can be appropriately met. 

53. If the person no longer has needs for which we are responsible, the direct payment will end and be dealt with in accordance with this agreement. 

54. [bookmark: _Hlk173502043]Any direct payment monies left in the direct payment account at the end of this agreement must be returned to us once all outstanding bills are paid and employer responsibilities met. We will write to you, or where the person has died, to their appointed executors and/or immediate family members, to ask for this money if we have been unable to recover it directly from the direct payment account. 

55. Direct payment monies do not form part of the person’s estate. Failure to return the expected direct payment monies may result in us making a claim against the person’s estate. (See paragraph 38 above). 
[bookmark: _Toc174961948]COMMENTS, COMPLAINTS AND COMPLIMENTS

56. [bookmark: _Hlk173502118]You have the right to comment, complain about and compliment our direct payment procedures. You will be given a leaflet to explain how to do this. You can learn more at: Contact us – share your health and care experiences with us (nelincs.gov.uk)
[bookmark: _Toc174961949]GOVERNING LAW

57. This agreement shall be governed by and construed in accordance with the law of England and the parties to this agreement irrevocably submit to the exclusive jurisdiction of the English courts.
[bookmark: _Toc174961950]ANY CONDITIONS PLACED ON THE DIRECT PAYMENT

58. [bookmark: _Hlk173502321]We can put any conditions on the person’s direct payment that we think fit. We will do this where we believe it is necessary to make sure that the direct payment arrangements are appropriate to meet the person’s needs. Any conditions will be listed below and kept under review: 

	













[bookmark: _Toc174961951]SIGNATURES
[bookmark: _Toc85723508][bookmark: _Toc174961952]Signature - practitioner
	
Signed: ………………………………………………..
	
(signature of worker on behalf of Focus)


	
Name: …………………………………………………
	 
(printed name of worker on behalf of Focus)


	
Date: …………………………………………………..
	
(date of worker’s signature)




[bookmark: _Hlk173502409]I declare that the information I have given on this agreement is correct and complete and I will inform Focus of any changes in circumstances.  I understand that if I knowingly give false information this may result in ending the direct payment and I may be liable for prosecution and civil recovery proceedings.  I agree to the disclosure of information from this form to and by the Council, Focus and NHS Protect for the purpose of verification, prevention, detection and prosecution of fraud and to the retention of this agreement for a minimum period of two years.
[bookmark: _Toc174961953]Signature – authorised person 
	
Signed: ………………………………………………..
	
(signature of person authorised to receive the direct payment)


	
Name: …………………………………………………
	 (printed name of person authorised to receive the direct payment)


	
Date: …………………………………………………..
	
(date of authorised person’s signature)
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