Mental Capacity Act 2005: Making a Mental Capacity Assessment (this tool is not intended as legal advice or to circumvent professional discretion in responding to specific circumstances)  



	Name
	Mrs X Blue
	Date of Birth
	21.02.48

	NHS No.
	123 456 789
	Date & time of Assessment
	Not when you wrote it up, when you actually completed the face to face assessment



Case scenario for this capacity assessment support guidance:

76 year old Mrs Blue has been admitted to the local hospital following a stroke which has left her with a dense left sided weakness and swallowing difficulties.  She has a previous medical history of hypertension, high cholesterol and arthritis. 
Since her stroke, Mrs Blue struggles with communication and has some elements of expressive dysphasia (expressive dysphasia affects a person’s ability to express what they want to say.  This may be through spoken or written words. Expressive dysphasia only affects output; therefore, people who have this condition may not have major difficulties understanding written or spoken words).  Mrs Blue’s speech and language assessment has identified that she is not safe to swallow at the moment due to high risk of choking.  An NG Tube (a feeding tube that medical practitioners use to provide adequate nutrition and hydration to a patient) has therefore been recommended.  Mrs Blue has recently acquired a chest infection.  Ward staff are concerned about Mrs Blue’s capacity to consent to the NG Tube, due to evidence of confusion.  


	1.   What is the decision the person needs to make/the decision that this capacity assessment relates to (brief summary)?

	
From the information in the case scenario, the decision is whether or not to have an NG tube fitted.

In Mrs Blue’s case there are two reasons to proactively consider whether reliance on the statutory presumption is appropriate:
a) Mrs Blue has problems communicating, as a result of a stroke.  Not all strokes will result in impairment impacting on capacity; check whether Mrs Blue’s communication difficulties/ expressive dysphasia actually impact on her capacity
b) Mrs Blue is confused.  The information above suggests that confusion may have arisen since acquiring a chest infection, rather than as a result of the stroke.  Whatever it’s origins, confusion should prompt consideration of capacity.

	2.  What reasonable efforts been made to help the person make the decision (describe the help given e.g. provision of memory aids, support from a carer/ relative, provision of information in the way the person is most likely to understand it, such as via non-verbal communication tools)?  

	
It is important to identify if Mrs Blue has any particular communication needs prior to starting the capacity assessment.  Mrs Blue has communication difficulties since her stroke, as well as elements of Expressive Dysphasia.  Prior to the capacity assessment, ensure you have sufficient understanding of these particular communication difficulties and how communication can best be supported.  Best practice is to liaise with speech and language therapists; they may have communication tools available, or be able to assist with the capacity assessment itself.  A range of tools and methods of communication may be needed, such as the use of pictures and written words.  Does Mrs Blue appear to have any difficulties with her hearing or vision?  If required, ensure Mrs Blue has her hearing aid and glasses on.  If there is no hearing aid but you think hearing is a concern, use an easy listener device, or if all else fails use a white board/paper to write down information for Mrs Blue to read. 

Think about the language and terminology used during the assessment.  For example, as professionals we know what an ‘NG tube’ is, but don’t assume that Mrs Blue does.  Don’t rely on the term ‘NG tube’.  Is there a simpler way of explaining it?  Use an NG Tube to show Mrs Blue how it works.  You may be able to find an existing simple video to share with Mrs Blue.  Consider whether it would help Mrs Blue to have the information first, then be given time to consider it before returning to complete the capacity assessment – it is OK that the assessment is completed over a number of conversations, especially if this could help Mrs Blue make this decision for herself.

Consider the environment at the time of undertaking the capacity assessment.  Is it quiet and free from distractions as far as possible?  Consider Mrs Blue’s basic needs at the time of the assessment, such as whether she is comfortable, free from pain, needing the toilet etc.  All of these could impact on Mrs Blue’s levels of engagement. 

Is there somebody who knows Mrs Blue well, who she feels comfortable with, who may support Mrs Blue during the capacity assessment, for example a family member, close friend etc?  Before starting the assessment, ensure the person supporting Mrs Blue is aware of the aim of the capacity assessment.  Don’t forget to explain to Mrs Blue the purpose of the assessment too i.e. that you are assessing her capacity for this decision!  It shouldn’t be done covertly: be open and honest.

Record the efforts you make to help Mrs Blue.  It may also be worth highlighting how you have put Mrs Blue at her ease for the assessment; have you been able to build an element of rapport etc? 

	.  What is the information relevant to the decision (against which you will test the person’s capacity).  Guidance for key decisions available below*?

	
It often helps to apply the decision in question to yourself and think “what would I need to know about an NG tube to decide whether to have one or not?”.  This can aid us in not setting the bar too high!  Think carefully about exactly what it is that Mrs Blue needs to know about the NG tube.  Do not ‘muddy the water’ by adding information which is not relevant, e.g. is it really relevant to this decision that Mrs Blue knows how old she is, what day it is, how long she has been at the hospital etc??  *Note: best practice would be to liaise with an appropriate professional to ensure the relevant information being shared is accurate and factual with regards to NG tubes and in particular any specific risks/ consequences and benefits for Mrs Blue.  The following is suggested as potentially relevant information in relation to an NG tube (this is just guidance; you may need to amend it to fit the facts of any particular case):

· What an NG tube is: what does it do? i.e. it delivers nutrition/ hydration to somebody unable to eat/ drink orally.
· What happens when the NG tube is fitted/ how is it fitted?
· Why Mrs Blue needs the NG tube and for how long i.e. what is the proposed plan to fit, review and remove it?
· What are the risks/possible consequences/ benefits of having the NG tube fitted? 
· What are the risks/ consequences/ benefits of not having the NG tube fitted?

It is very important that you, as the assessor, are clear on what the relevant information for this decision is, and that you record what you think it is.  If you don’t know, how can you expect Mrs Blue to know?!

	4.  Can the person make this decision at the time it needs to be made (by reference to the points at 4a to 4d below)?



	4a. Can the person understand the information relevant to this decision (nature + purpose + reasonably foreseeable consequences)?  Please give details (record how you tested whether the person could understand the information, including the questions you used, how you presented the information, the responses the person gave to your questions, and your findings)
	Yes/No
	
You need to evidence here how you have been able to conclude that Mrs Blue did/ did not understand the relevant information outlined above.  Don’t set the level of understanding too high or make it more complicated than it needs to be.  Mrs Blue just needs to understand the salient (key) factors.  For each of the relevant pieces of information above, think of questions you need to ask Mrs Blue to see if she understands it. 

A good way to evidence your findings in this section, is to give examples of the type of questions you asked, and Mrs Blue’s responses.  It may be helpful to have a notepad and pen to hand during the assessment to make an accurate note as to what Mrs Blue’s answers were.  Where possible and proportionate, prior to starting the assessment with Mrs Blue, plan some questions you would need to ask to gather evidence about Mrs Blue’s ability to understand the information relevant to the decision.  Some examples of the questions you may ask are:
· “Mrs Blue, this (showing her an example NG tube) is what we call an NG tube (or use a different term if you feel this is needed to support Mrs Blue to understand).  The tube goes down the nose into the stomach and is used when somebody can’t eat/ drink for themselves. Mrs Blue, what do you understand about what a feeding tube is?” See here how you are providing Mrs Blue with the relevant information as to what the NG tube is, not just relying on verbal communication to share this but also physically demonstrating (you may also be able to find a simple video to show Mrs Blue which demonstrates this, or demonstrate on a doll etc– this evidences taking practicable steps to support her to make the decision for herself where possible). You are then asking Mrs Blue to tell you what the NG tube is to identify if she has understood that piece of relevant information. This would also support in evidencing whether Mrs Blue was able to retain the relevant information provided to her (see next section). 

· “When a feeding tube is fitted the following will happen…XXX” (explain the procedure simply to Mrs Blue). “Mrs Blue, how is a feeding tube fitted?”

· “Mrs Blue, at the moment if you eat/ drink normally, you are at risk of choking because the stroke you had means you can’t swallow properly.  If you had this feeding tube in, we could give you food/ drink safely though it to keep you well.  With no food/ drink, you would get very poorly; worse case you would die. Mrs Blue, what would happen if you didn’t have the tube?” Let’s imagine Mrs Blue said she felt nothing would happen, “I can eat fine, I don’t need a tube”. This may, on the balance of probabilities, lead us to think that Mrs Blue doesn’t understand why she shouldn’t eat as normal, the consequences of eating and not having a tube fitted (responses like these might also help evidence whether Mrs Blue is able to retain the relevant information and use/weigh it).
Document what questions you asked Mrs Blue and what her responses were.  Ensure you provide professional commentary: if Mrs Blue answers in a particular way, think ‘so what?’ – what does this response tell me about Mrs Blue’s ability to decide?  Show your working out! 

If an individual is unable to understand the relevant information, it may be unlikely that they can retain it, or use and weigh it in order to reach a decision.  However, don’t skip the remaining sections - you must still evidence why you conclude they are unable to do those things (if that is the case).
	

	4b. Can the person retain the information for long enough to use it to make this decision?  Note that a person’s ability to retain information for only a short period does not prevent them from being able to make the decision.  Please give details (record how you tested whether the person could retain the information, and your findings)
	Yes/No
	
Mrs Blue only needs to retain (remember/recall/hold in her mind) the information for long enough to make the decision in question.  Ask yourself, how often does Mrs Blue need to make this decision – is it a one off decision or is it a repeated decision required to be made over a period of time?   In this case, fitting an NG tube is likely to be a one-off decision in the ‘here and now’ to consent to having an NG tube fitted (at the time it is to be inserted).  If confirmed as a one off decision, and Mrs Blue is able to retain the information you provide her with throughout the conversation at the time the decision needs to be made, then she is likely able to retain.  Do not necessarily expect Mrs Blue to remember the conversation several hours later, or the next day for example – this is unfair and does not support Mrs Blue to make the decision for herself if there was no need for her to retain it that long. 

Evidence how you have come to your conclusion: skipping this box or writing ‘could not retain’ only is NOT an option. Include extracts from your conversation with Mrs Blue in this section which you feel evidences whether she could/couldn’t retain the relevant information. 

	

	4c. Can the person use or weigh up the information as part of the process of making this decision?   Please give details (record how you tested whether the person could use and weigh the information, including the person’s ability to identify relevant options and the risks and benefits of each, and your findings)
	Yes/No
	
To evidence whether Mrs Blue can use or weigh up the information, she needs to have at least two options to choose from.  In this scenario that is quite straight forward: to have an NG tube or not!  But there could also be other options available and as the assessor, you would need to know about any other options before undertaking the capacity assessment.  Mrs Blue then needs to consider the advantages/pros and disadvantages/cons to each option.  This is more complex than simply understanding the relevant information: we are now asking Mrs Blue to do something with that relevant information.  Mrs Blue might struggle to do this on her own.  It is OK that we help her. For example, we might support Mrs Blue to identify facts such as:

1. Have an NG tube fitted
· It means nutrition/ hydration can be delivered, keeping her well
· It removes the risk of choking
· Provides energy to support with ongoing recovery from the stroke
· There may be risks associated with having NG tubes in place (i.e. infections etc)
· The impact of the NG tube on day to day life, e.g. does it require specialist care? 
· No longer able to consume/enjoy foods/ have the sensation of eating and drinking

2. Do not have an NG tube
· Risks associated with drinking/ eating a normal diet for Mrs Blue
· Any impact this may have on the care she would receive
· Any impact on her recovery
· Autonomy/control.

3. Any other options available to support with ensuring nutrition/ hydration if there are any, again providing facts associated with any other options. 

Mrs Blue would then need to consider whether the points relating to each option were an advantage/pro or a disadvantage/con.  You can help, but be mindful that your views do not influence her.  It may be helpful to use visual tools, e.g. have a physical sheet for each option and ask Mrs Blue to place the information on either the advantage/pro or disadvantage/con side.  Mrs Blue may conclude by stating that she chooses the option which has the most risks, but how does she then explain her decision?  We all live with risk every day and just because Mrs Blue chooses the riskiest option is not – alone - a reason to conclude she lacks capacity to make the decision.  For example:

· “When I try and eat I start choking and that scares me. I want to get well again so I can go home. I will have the feeding tube for now to get my strength back”.  Mrs Blue concluded she wishes to have the NG tube. She identified that there is an evidenced and likely risk that she will choke if she eats and she placed more weight on aiming to get strong and go home as opposed to continuing to eat food in the usual way. OR

· “I know you think I am going to choke and that tube will stop me, but I’m not going to choke, I have never choked, I am absolutely fine, I can eat whatever I like.  If I did choke I would just have a drink.”  Mrs Blue appeared to understand that there were concerns around her choking, however, she was unable to use that information and apply it to herself as part of making the decision.  Mrs Blue appeared unable to use information which was evidenced and factual to support in weighing up her options. OR

· “I know I keep choking whenever I try to eat. But I love my food, I don’t want to never eat.  I know if I eat that I might choke and that could mean I die, but I would rather that then never eat and enjoy food.  Could I eat soft food, like soup?” Mrs Blue appeared to understand the relevant information to include the risks to her if she did not have the NG tube. She appeared to weigh up the pros and cons and afforded more weight to continuing to enjoy food.  Mrs Blue then presented an alternative option to manage the risk, such as through adaptation of her diet.  If this is not an option to manage the risk, you would need to make this clear to Mrs Blue and then see what she says.

*Note that for Mrs Blue, it may be unlikely that she responds in such clear verbal phrases.  Again, ensure her communication is supported through a range of methods (pictures, written words etc). 

*Note: you may need to revisit the capacity assessment in the future.  Say for example, you found Mrs Blue to have capacity for this decision, but once the tube was inserted she kept trying to remove it.  You would need a further conversation to ascertain why she is doing that.  This will support in identifying whether this is an unwise decision made with capacity, or perhaps that Mrs Blue is unable to use/weigh the information by the time the tube is in situ and therefore lacks capacity. 

	

	4d. Can the person communicate this decision (whether by talking, sign language or any other means)? Please give details (record your findings about whether the person can communicate the decision)
	Yes/No
	
This does not mean simply “can Mrs Blue communicate?” – it means can she communicate the decision she has made.  For example, if Mrs Blue did not understand the relevant information, could not retain it, use or weigh it then she would be unable to make a decision therefore unable to communicate one.

If Mrs Blue was able to do all the above but she could not communicate her decision (by any method) then she would be deemed as lacking capacity (although such examples are unlikely/very rare e.g. such as when a person has Locked-in Syndrome).  Remember: Mrs Blue may communicate her decision in various ways, not just verbally.  She may communicate via the use of pictures, sign language etc.   

	

	5.  Is the person unable to make this decision at the time it needs to be made because of an impairment of, or disturbance in, the functioning of their mind or brain? (This could result from (e.g.) symptoms of alcohol/ drug use, delirium, concussion, conditions associated with mental illness, dementia, significant learning disability, drowsiness or loss of consciousness due to a physical or medical condition)?  Please give details (describe the nature and degree of the impairment/ disturbance.  Where the impairment/ disturbance arises out of a specific diagnosis, state the diagnosis/es.  Explain why the person is unable to make this decision, at the relevant time, because of the impairment/ disturbance – you must establish the link between the impairment/ disturbance and inability to decide)
	Yes/No
	
Remember: Just because Mrs Blue has had a stroke and a current chest infection, it does NOT mean she automatically lacks capacity.  This can only be established through completion of a capacity assessment. Strokes and infections can impact people in different ways.  

In this part of the assessment, you need to establish whether Mrs Blue can’t do one or more of - understand, retain, use or weigh and communicate - because of the impairment or disturbance in her mind or brain i.e. because of her stroke and/ or because of the chest infection causing confusion.  To establish incapacity, you need to be able to make a casual link between the impairment in Mrs Blue’s mind/brain and her inability to decide (if that is indeed the case!).   

Clarify whether it is the stroke, the infection or both, which cause the inability to decide, and why you think this.  It may be beneficial to liaise with specialist professionals, for example those supporting Mrs Blue with her recovery from the stroke, to understand the likely impact her symptoms are having on her ability to make this decision.  

An EXAMPLE of recording could be (on the basis that Mrs Blue can’t decide due to confusion arising from infection):

Mrs Blue’s confusion affects her memory, her ability to think and to focus.  This results in her inability to decide whether to have an NG tube.  As is common when a person is confused, Mrs Blue experiences memory disruptions; this is evidenced by her inability to call to mind the information relevant to this decision, even when this information has just been shared with her.  Confusion commonly results in impaired thinking.  Evidence that Mrs Blue’s thinking is impaired is clear from her inability to use the information relevant to the decision and apply it to herself, to make an informed choice about the NG tube.  In particular, Mrs Blue is unable to recognise the risks to her around swallowing.  

It is more likely that the confusion arises from Mrs Blue’s chest infection, because prior to the infection, she was not confused.  Mrs Blue’s stroke resulted in communication difficulties including expressive dysphasia, but until the chest infection, staff have been able to support Mrs Blue to make a range of decisions.  Prior to the chest infection, Mrs Blue was able to understand, retain, use/ weigh the information relevant to various healthcare decisions, and with support, was able to communicate those decisions.  Since the advent of the chest infection, this is no longer possible.

Confusion is an impairment/ disturbance in the functioning of the mind/ brain.  On the balance of probabilities, Mrs Blue’s confusion – arising from her chest infection – is causing her inability to decide whether to have an NG tube.  

This EXAMPLE recording explains how and why the causative nexus has been made: i.e. gives reasons for concluding that the confusion/ chest infection results in the inability to decide.

	

	6.  If the person lacks capacity to make this decision, is it likely that they will regain capacity to make it? Please give details
	Yes/No
	
Consider here whether there is a chance Mrs Blue will regain capacity.  Whether the confusion resulting in incapacity is caused by the chest infection or stroke, with treatment or further therapy, Mrs Blue may recover capacity.  Her ability to do so will depend on her individual prognosis.  Mrs Blue’s capacity should be kept under review and monitored closely; for example, her confusion may reduce following antibiotic treatment for the chest infection.

	

	7.  If it is likely that the person will regain capacity to make this decision, can it wait?  Please give details
	Yes/No
	
Consider the level of risk attached to making or not making this decision.  Ensure you have facts/evidence to highlight whether waiting to see if capacity returns is reasonable, or whether the risks are such that a decision needs to be made ASAP.  Seek input from those with appropriate expertise if you’re not sure.  If there is a high risk of immanent harm to Mrs Blue (e.g associated with choking whilst eating) you are likely to need to establish capacity promptly – so that a best interests decision can be made if capacity is lacking.  Even if Mrs Blue is likely to regain capacity in future, you may not be able to wait for her to make her own decision.   

Keep the capacity assessment under close review.  If it appears later that Mrs Blue may have regained capacity for this decision, revisit the capacity assessment.  If she is then assessed as having capacity, move all decision making regarding the NG tube back to her. 

	

	8.  If the person lacks capacity, is there a person appointed to take this decision on the person’s behalf (e.g. court appointed deputy or an attorney)?  Please give details (check the court order/ attorney document to ensure relevant authority has been granted, and retain a copy; provide the name and contact details of the appointed person)
	Yes/No
	
From this scenario, it appears there may not be any appointed decision makers, however, practicable steps should be taken to confirm this.  

	

	9.  What recommendations/ actions result from this capacity assessment?  Please give details (what actions are required by whom, by when?).  You must include a date for review of this assessment, by whom
	Review date, by whom

	
What needs to be done by who and by when? 

An example recording could be:
· Plan to move forward with best interest discussion regarding possible insertion of NG tube.  Liaise with all relevant others in order to arrive at a best interest decision. 
· Check if Mrs Blue has an Advanced Decision to Refuse Medical Treatment relevant to these circumstances; if it is valid and applicable, Mrs Blue has effectively already made her decision (and therefore no best interests decision will be needed) on her behalf. 

Note: this is not where you record what the best interest decision is, this is recorded on the appropriate best interest decision record to ensure evidence of the best interest checklist having been followed.  Be mindful moving forward whether a best interest discussion or best interest meeting would be most appropriate.  Be mindful for any signs that an application to the Court of Protection may be required.  If in doubt seek appropriate advice.

	



	On the balance of probabilities the person HAS/ LACKS (delete one) capacity to make this decision at the time it needs to be made



	Name and signature of assessor

	

	Designation/ position of assessor and contact details
	


*Information relevant to decisions at: https://www.39essex.com/information-hub/insight/mental-capacity-guidance-note-relevant-information-different-categories 

Some key points to remember when assessing an individual’s capacity:
· All decisions about care/ treatment should start with seeking an individual’s consent  
· You must have reasonable cause to doubt a person’s capacity to consent/ make a decision. This doubt could arise for a number of reasons such as: observations of/conversations with the person raising concern, doubts around capacity shared by others who know the person well, concerns surrounding capacity evidenced in care records etc.  A diagnosis such as dementia or learning disability is not a reason to assume a lack of capacity, but it may well be a reason to consider it carefully.
· The individual has to prove nothing.  It falls to us as professionals to evidence a lack of capacity (if that is the case) for a specific decision
· Capacity is assessed ‘on the balance of probabilities’. You are not saying there is no doubt, just that it is more likely than not that they do or do not have capacity e.g. it is my professional opinion, on the balance of probabilities, that on 01.04.20 at 2pm, Mrs Blue lacked capacity with regards to consenting to insertion of an NG tube. 
· If the individual is unable to do 1 or more of the 4 functional test elements (understand, retain, use or weigh and communicate) then they are assessed as lacking capacity at that time with regards to that decision, so long as the reason they are unable to decide is likely due to an impairment/disturbance in their mind/brain.
· It is a myth that only medical professionals are able to carry out capacity assessments – sometimes a particular professional’s input may be required but this is due to their expertise rather than their position
· Capacity assessments should be considered as a conversation with the individual on a level which meets their needs
· Where possible you need to be aware of the individual’s values and beliefs as this will impact upon their decision making which may differ from our own. 
· Writing ‘did not understand’ or one word answers to the above questions is NOT sufficient and does not evidence how you have reached your decision.  Ask yourselves, if somebody who didn’t know Mrs Blue read this assessment, would it be clear to them why I have assessed her as having/lacking capacity? If the answer is no then that tells you that you have not recorded enough information – you risk not being protected under the MCA (the MCA only protects you if you do what it requires). 
· Make sure you take time to plan how you are going to complete the assessment and to write it up afterwards!

Please note this support document is not intended as legal advice.


A copy of this assessment and any supporting documents must be kept on the person’s health/ care record

