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Challenges to Deprivation of Liberty via the Mental Capacity Act 2005 (MCA), s21A
Considerations for Managing Authorities

The rights of those who are deprived of their liberty
Managing authorities (MAs) – the hospital or care home where the person who is deprived of their liberty is staying – have a number of legal duties.  These duties include telling the person – ‘P’ – about their rights, both verbally and in writing.  MAs must take all practicable steps to help P understand their rights.  The information which must be given to P includes details about:
a) the effect of a Deprivation of Liberty Safeguards (DoLS) authorisation 
b) the right to appeal against an authorisation, to the Court of Protection (CoP)   
c) the right to request a review of a standard authorisation, by the council 
d) the right to have an advocate support them with a standard authorisation, and how to get an advocate (Advocacy (nelincs.gov.uk). 
This note concentrates on the right to appeal, and the right to request a review.  If P – and anyone supporting them – is not informed of these rights, they will not be able to use them.
The right to appeal: the purpose of s21A
"There is an obligation on the State to ensure that a person deprived of liberty is not only entitled but enabled to have the lawfulness of his detention reviewed speedily by a court"[endnoteRef:1].  [1:  London Borough of Hillingdon v Neary & Anor [2011] EWCOP 1377] 


The MCA’s s21A provides the mechanism by which the lawfulness of a standard or urgent DoLS authorisation can be considered by the CoP.  This note considers standard authorisations only.     

When s21A is used to challenge a DoLS authorisation, what can the Court consider? 
The CoP can decide any question relating to any of the following matters – 
a) whether P meets one or more of the qualifying requirements for DoLS
b) the duration of the standard authorisation 
c) the purpose for which the standard authorisation is given
d) the conditions to which the standard authorisation is subject. 

The CoP can make an order to vary or terminate the standard authorisation, or direct the supervisory body (SB) – the council - to do so.  It can also make an order about a person's liability for any act done in connection with the authorisation prior to its variation or termination.

Once its jurisdiction (power) is invoked, the CoP has discretion to decide whether P has/ lacks capacity to make particular decisions.  Where P lacks capacity, the CoP may make further decisions regarding P’s health and welfare and property and affairs (in respect of acts done, or proposed). 

When should a s21A application be made?
In very basic summary, a s21A application should be made to the CoP where:
a) P has capacity to ask to apply to the CoP and wishes to do so 
b) P does not have capacity to ask to apply, but indicates by their words or behaviour (currently or previously) that they would wish to apply if they had capacity to do so
c) P does not have capacity to ask to apply and is not indicating that they wish to do so, but their RPR (Relevant Person’s Representative) considers that it is in P’s best interests to apply.  

The MAs role in supporting decisions about whether an application should be made
It can be difficult to identify whether a P without capacity to decide about an application is indicating by their words/ behaviour that they would wish to apply.  MAs and others should be alert to:
· any statements made by P about making an application, or about their residence or care
· the frequency with which P objects to the placement or asks to leave 
· P’s expressions of his/her emotional state (what P is saying or showing about how they feel)
· the consistency of P’s express wishes or emotional state; and 
· the potential alternative reasons for P’s express wishes or emotional state.  For example, P may be sad about a recent bereavement rather than unhappy with their care.

MA’s and others can contribute to decisions about whether P’s behaviour constitutes an objection, by providing information/ evidence on:
· the possible reasons for P's behaviour
· whether P is being medicated for depression or being sedated
· whether P actively tries to leave the MA’s premises and/ or takes preparatory steps to leave, e.g. packing bags
· P's demeanour and relationship with staff e.g. whether P generally seems happy and relaxed with staff
· any challenging behaviour exhibited by P and the triggers for such behaviour
· whether P's behaviour is a response to particular aspects of the care arrangements (e.g. P seems content except when personal care is delivered) or to the entirety of those arrangements (P seems unhappy with many or most aspects of their care). 

A summary of CoP guidance on establishing whether an application needs to be made can be found here: Identifying-when-an-application-should-be-made-under-s21A-RD-and-Ors-February-2024.pdf (nelincs.gov.uk).
DoLS authorisations whilst decisions about applications are made
When it is clear that P is objecting and wishes (or would wish) an application to be made, and no mitigating actions are likely to be effective, an application should be made immediately.   An authorisation of no more than three months is likely, to provide time for an application to be made. 

When there are concerns that P may be objecting and/ or it is unclear whether P wishes (or would wish) to make an application, more evidence will be needed.  An authorisation of no more than six months is likely, to provide time for evidence to be collected about P’s behaviour and likely wishes.

Evidence from MAs re P’s words and/ or behaviours which may indicate what P’s wishes are, will be useful to the CoP or to others tasked with deciding whether an application should be made.

Who should make the application?
P has the right to make their own s21A application.  However, very few Ps may be able to do so.  Most Ps will be reliant on a representative making an application on their behalf.   The SB (council) can also apply to the CoP. 
The role of the RPR
RPRs have a broad duty to help P with all things connected with their deprivation of liberty.  To discharge their duty, they must visit P regularly (generally at least once each month) to keep up to date with the arrangements for their care and give them any support with the deprivation that they might need.  For example, this might include checking P’s care plan is regularly reviewed and their needs are being met.  It might also include making a s21A application.  If the RPR does not visit P, it will be difficult for them to help P make use of their rights.
RPRs should not allow their own views about the merits of making an application stop them making an application on P’s behalf, or stop them supporting P to make the application.  For example, the RPR may believe that P’s care home placement represents the best option for P; however, if P has capacity to ask that an application be made on their behalf (or shows by their words/ behaviour that they would wish an application to be made), the RPR must make one.  Most RPRs are likely to need to instruct a solicitor to help them, to ensure that the application is made effectively.

For the avoidance of doubt, all references to Relevant Person’s Representatives (RPRs) in this guidance include paid and unpaid RPRs.

Schedule A1 Part 8 review, or s21A application?
A Part 8 review does not, and is not intended to offer, independent scrutiny of whether the criteria for a DoLS authorisation are met.  Only access to the CoP via s21A offers independent scrutiny.  

SBs (councils) must carry out a Part 8 review if requested by an eligible person; an ‘eligible person’ includes P, their RPR, and MA[endnoteRef:2].  It is not compulsory to request a Part 8 review before making a s21A application, but MAs are urged to prompt consideration of a review when appropriate.  This might mean prompting the RPR to request a Part 8 review, or the MA making the request itself if the RPR fails to.   [2:  Mental Capacity Act 2005 Schedule A1, Pt 8 101(2)(c)] 


The CoP Handbook (Keene, Edwards, Eldergill and Miles, second edition) suggests the following could indicate that use of a Part 8 review first would be appropriate:
· There is reason to believe that there is a realistic possibility that agreement to terminate or vary the authorisation will be reached
· The person wishing to challenge the authorisation is not likely to get Legal Aid (i.e. the person is not P, their RPR, or likely to be appointed as P’s litigation friend) 
· There is no risk that P will suffer distress/ harm if the status quo continues pending review. 

Where a Part 8 review is pursued first, its purpose will be to explore the issues with P’s arrangements and resolve them where possible.  At the very least, the review should serve to narrow the issues on which any subsequent CoP application will focus.  

Expectations of MAs 
1. Give P and their RPR, information about their rights
2. Monitor how often an RPR visits P.  Any concerns about failures to maintain appropriate contact with P, or failures to represent and support P in matters connected with their deprivation of liberty should be flagged with the DoLS Team*
3. Be alive to whether P is indicating by words or behaviour that they could be unhappy with their arrangements or parts of it.  Clearly record what you identify.  Recording may show that what appears at first to be short term unhappiness may indicate a pattern over time
4. Where it is clear that P (or their RPR) is unhappy with P’s care arrangements, consider with them and any lead practitioner identified for P, whether there are any actions you could take which would reduce or remove the unhappiness
5. If P’s RPR fails to do so and a Part 8 review appears likely to be of benefit to P, contact the DoLS Team*   
6. If you identify words or behaviour that indicates P would wish to apply to the CoP if they had capacity to do so, record it.  Please alert the DoLS Team*, P’s RPR and any best interests assessor or mental health assessor who visits P as part of completing a DoLS authorisation.  
7. Ensure that records – including those about P’s words or behaviours that might indicate P would wish to make an application - are available to visiting RPRs and assessors  
8. Comply with conditions and/ or recommendations that are included in P’s authorisation, including those which are intended to help establish whether P may wish to make an application to the CoP.  Remember that authorisations are subject to compliance with any conditions.  MAs have no defence to liability if they do “anything which does not comply with the conditions (if any) included in the authorisation”[endnoteRef:3] [3:  Mental Capacity Act 2005 Schedule A1, paragraph 4(3)] 


The DoLS Team can be contacted at focus.mcadols@nhs.net/ 0300 330 2860.
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