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Pre action Protocol: Mental Capacity Act 2005, s21A

1.  Introduction
The function of s21A
A person who is deprived of their liberty (P) in a care home or hospital, which is authorised via the Deprivation of Liberty Safeguards (DoLS), has a right to have their arrangements reviewed by the court.  This right of review is intended to promote and safeguard P’s rights under Article 5 of the European Convention on Human Rights.   
In very broad terms, where an urgent or standard authorisation has been given under Schedule A1 to the Mental Capacity Act 2005 (MCA), s21A directs that the Court of Protection (CoP) may determine any question relating to:
a) The duration of the authorisation 
b) The purpose for which the authorisation has been given
c) Whether P meets one or more of the qualifying requirements, and the conditions to which the authorisation is subject (standard authorisations only)
d) Whether the authorisation should have been given (urgent authorisations only).
Where the court determines any of the above questions it may make an order:
· Varying or terminating the authorisation
· Directing that the supervisory body (the body responsible for authorising P’s deprivation of liberty) or managing authority (the care home or hospital where P is accommodated) vary or terminate the authorisation 
· About a person's liability for any act done in connection with the authorisation prior to its variation or termination.
Once its jurisdiction is invoked, the CoP is not confined to consideration of s21A.  For example, it has discretion to declare whether P has/ lacks capacity to make particular decisions.  Where P lacks capacity in relevant areas, the CoP may make further decisions regarding P’s health and welfare and property and affairs (in respect of acts done, or proposed). 

Establishing when a s21A application should be made
In very basic summary, a s21A application should be made to the CoP where:
1. P has capacity to ask to apply to the CoP and wishes to do so 
1. P does not have capacity to ask to apply, but indicates by their words or behaviour (currently or previously) that they would wish to apply if they had capacity to do so
1. P does not have capacity to ask to apply and is not indicating that they wish to do so, but their Relevant Person’s Representative (RPR) considers that it is in P’s best interests to apply.  

Parties involved in a s21A application
An application under s21A may be made by P themselves, or by their RPR (where an RPR fails properly to make an application, the supervisory body should do so).  An RPR may be (say) P’s family member or a professional such as an advocate.  Local guidance for RPRs on s21A can be found here: Deprivation of Liberty - LiveWell (nelincs.gov.uk).  P and/ or their RPR will generally be supported to make the application by an accredited legal representative who will offer further guidance.  

Applications are directed at North East Lincolnshire Council (the Council), as the supervisory body and managed via its legal team (‘the Legal Team’).  When an application is made P/ their RPR is referred to as the applicant, and the Council as the respondent; collectively they are referred to as ‘the parties’.  They will also be referred to as ‘the parties’ in this document.

Other essential contributors to s21A applications will include (but may not be limited to):
· The managing authority and its staff
· Commissioning staff employed by the Humber and North Yorkshire Integrated Care Board (the ICB) or the Council 
· Micro-commissioning staff responsible for overseeing P’s care.  Such staff are generally employed by Focus Independent Adult Social Work (for adult social care), Navigo mental health services (adult social care and/ or Mental Health Act 1983 s117 funded Ps) or the ICB (continuing healthcare/ CHC funded Ps)
· DoLS assessors i.e. best interests assessors (BIAs) and mental health assessors (MHAs).  Expectations of BIAs in respect of s21A challenges can be found in the DoL Ops Handbook
· The DoLS Team at Focus, which supports coordination of s21A applications on behalf of the Council. 

It is expected that all of the above will further the objectives of this protocol.

2.  Aims of this protocol
P’s welfare remains the paramount consideration throughout any discussion of their arrangements, via the court or otherwise.  This protocol aims to promote P’s welfare by adopting a principle of subsidiarity; in other words, decisions are taken as close to P as possible.  This is secured by:
a) Initiating and increasing pre-application contact between the parties
b) Encouraging early and comprehensive exchange of information on P’s matter 
c) Supporting better pre-application investigation by the parties, to narrow the issues for resolution
d) Helping the parties understand and make informed decisions about the issues in P’s matter.  This includes working together to establish P’s litigation capacity at the earliest opportunity.  
This protocol is intended to secure one of two outcomes:
a) Ideally, the parties will explore and secure – where appropriate, and without seeking to circumvent P’s rights – early resolution of P’s matter without involving the court
b) Where a court application is made, to further the overriding objective[endnoteRef:1] reiterated in the Court of Protection rules[endnoteRef:2].  In broad terms in the current context, the overriding objective is intended to enable the CoP to deal with each case justly and at proportionate cost, having regard to the principles of the MCA.  This protocol aims to ensure that where issues need to be determined by the CoP, these are clearly identified, to support efficient management of the CoP process and avoid unnecessary costs. [1:  PART 1 - OVERRIDING OBJECTIVE - Civil Procedure Rules (justice.gov.uk) ]  [2:  The Court of Protection Rules 2017 (legislation.gov.uk); see also COP practice directions (particularly practice direction 11A: Court of Protection: Practice Directions - Courts and Tribunals Judiciary] 

What this protocol does not aim to do 
This protocol is not intended to violate P’s Article 5 rights by removing P’s access to the court, or creating unreasonable delay in P accessing it, particularly where P’s objection is strongly held and consistent.  The welfare of the person at the heart of the dispute – P - must remain paramount. 
It is recognised that this protocol may not resolve any or all conflict between the parties, or result in a different outcome for P.   Vigorously and proactively applied, it may nevertheless secure advantages for P, with or without subsequent court action.  
3.  Managing potential and actual s21A applications: suggested process
A note on the terms used in this section, and in section four: 
· references to communicating and engaging with P, mean: so far as such is practicable.  Much communication and/ or engagement may be with P’s RPR, rather than P directly, depending on P’s capacity and ability to engage.
· written notices, acknowledgements and responses will be sent by email.
· ‘days’ mean working days.  Notices, acknowledgements and responses given in accordance with this protocol are deemed to be received on the day sent, unless sent after 4:30pm.  If sent after 4:30pm, notices, acknowledgements and responses are deemed to be received on the day after the day on which sent
· [bookmark: _Hlk163139049]by agreement the parties may dispense with any of the requirements of this section, where such is agreed by the parties as being in P’s best interests. 
Notification of a potential s21A application, before the issue of proceedings
An overview of the notification process
Where P/ their RPR is considering a s21A application, it is expected that:
1) P/ their RPR will provide written notice of the potential application to the Legal Team via dols@nelincs.gov.uk, c/c focus.mcadols@nhs.net to include:
a) ‘Notice of potential s21A application’ in the email header 
b) Identification of P’s objectives (or those of their RPR)
c) Sufficient detail of the issues in P’s case to enable the Council to understand and investigate the matter
d) The issues regarding which P/ their RPR considers there may be ‘room’ for discussion
e) Any relevant documents
NB it is accepted that all of the above may not be available at this stage, and may require further discussion to establish.  P/ their RPR is asked to provide as much information as is available as early as possible, to facilitate full and frank disclosure 
2) The Legal Team will acknowledge receipt of the notice of potential application in writing within seven days of receipt (where P’s RPR is employed by Cloverleaf, this will be via cst.referrals@cloverleaf-advocacy.co.uk c/c francine.evans@cloverleaf-advocacy.co.uk and kim.sparks@cloverleaf-advocacy.co.uk) 
3) The Legal Team will decide – in conjunction with P/ their RPR – the best mechanism for progressing P’s matter informally.  Non-exhaustive options are set out below 
4) Within 14 days of the conclusion of the mechanism chosen to progress the matter informally, the Council will deliver a written response to P/ their RPR.  This will include:
a) A clear summary of the issues in P’s case
b) Any agreements reached on actions to be taken for P’s benefit, with timescales
c) Any matters on which it has not been possible to reach agreement 
d) Agreed next steps, with timescales
5) Where it is not possible to reach agreement and/ or where such does not remove the necessity of a CoP application, the parties will follow the process directed by the Court of Protection Rules. 
An overview of the informal options, following receipt of notification
Initial considerations: guidance from the MCA Code of Practice
The MCA Code of Practice (at 15.3) suggests that disagreements between professionals and families may be settled by:
a) Setting out the different options for P in a way that is easy to understand
b) Inviting a colleague to talk to the family and offer a second opinion
c) Offering to get independent expert advice [about P’s situation/ options] 
d) Using an advocate to support and represent P
e) Arranging a case conference or meeting to discuss matters in detail
f) Listening to, acknowledging and addressing worries
g) Where the situation is not urgent, allowing the family time to think it over. 
The Code also makes reference to independent mediators and the ability to make a complaint. 
Factors to take into account when selecting an informal option
By the time it becomes clear that a s21A application may be made, it is anticipated that one or more of the above options will already have been explored.  Where they have not, the parties will work together to decide which remaining options are or not appropriate for P’s matter.  
The approach taken will depend on a number of factors including (drawing on The CoP Handbook (Keene, Edwards, Eldergill and Miles, second edition): 
a) The nature of P’s objections.  For example, whether P is objecting to all or part of their care arrangements on the basis that they are not in their best interests and/ or that the arrangements are more restrictive than is necessary or proportionate 
b) P’s objective.  For example, leaving a residential setting and returning home, relocation to an alternative residential setting, or remaining in the same setting but with reduced restrictions.  Understanding P’s desired objective may illuminate whether/ to what degree there is a realistic possibility that agreement on this will be reached, or that a different outcome may be achieved for P; where achieving P’s objective appears unlikely, a more formal mechanism for resolution may be more appropriate 
c) The level of urgency.  For example, any risk that P will suffer distress/ harm if the status quo continues pending resolution 
d) The level of complexity (i.e. complexity of care arrangements and legal complexity).  The more complex P’s arrangements are, the more likely it may be that a more formal mechanism for resolution is required 
e) Funding.   For example, if the person wishing to challenge the authorisation is not likely to get Legal Aid (i.e. the person is not P, their RPR, or likely to be appointed as P’s litigation friend), this may direct that less formal options are more realistic.
Taking the above into account, the Legal Team will ensure that a clear record is kept of which options will/ will not be pursued for P and why.  
Informal options to pursue P’s matter
This protocol is not intended to be prescriptive.  The below options are necessarily shown chronologically but P’s individual circumstances may illuminate different ways of managing their matter.  Whilst some options reflect those which may be directed by the CoP as part of proceedings, the intention of this protocol is that it should not be necessary to wait for such to be ordered by the CoP: they can be instigated by the parties.  
Part 8 review (MCA Schedule A1, Part 8)
The supervisory body may carry out a review of a standard authorisation at any time.  It must do so if requested by P, their RPR or the managing authority.  

The CoP reminds all that “there is an obligation on the state to ensure that a person deprived of liberty is not only entitled but enabled to have the lawfulness of his detention reviewed speedily by a court”[endnoteRef:3].  A Part 8 review does not offer independent scrutiny of whether the criteria for authorisation are met; it therefore does not (and is not intended to) meet the requirements of Article 5.  Access to the court via s21A is crucial to Article 5 compliance.   [3:  AJ v a Local Authority [2015] EWCOP 5] 


Whilst there can be no requirement to request a review before making an application under s21A, prompt consideration of a Part 8 review, when appropriate, may encourage resolution of issues without litigation.  Such may be particularly appropriate where (The CoP Handbook, op. cit): 
· There is reason to believe that there is a realistic possibility that agreement to terminate or vary the authorisation will be reached
· The person wishing to challenge the authorisation is not likely to get Legal Aid 
· There is no risk that P will suffer distress/ harm if the status quo continues pending review. 

Where a Part 8 review is pursued first, its purpose will be to explore the issues with P’s arrangements and secure resolution where possible.  At the very least, the review should serve to narrow the issues on which any subsequent litigation will focus.  Particular attention should be paid to whether the arrangements are in P’s best interests, and whether any of the restrictions to which P is subject may be avoided or reduced.  

Where a Part 8 review appears to be the best mechanism for progressing P’s matter, such review will be concluded within 14 days of agreeing that this is the best mechanism for progressing P’s matter.

Round table meeting (RTM) 
RTMs will be chaired by the Legal Team, at a venue of the parties’ choosing.  At this stage, P/ their RPR may not yet be legally represented, and the remainder of this section is drafted on that basis.  However, where a representative is already instructed, the Legal Team will work with the representative to agree best approach.
Depending on the nature and substance of P’s matter, the Legal Team will decide in conjunction with P/ their RPR, who to include in the RTM.  Attendees will always include P, where appropriate, and their RPR.  RTM’s may also be attended by:
· Others interested in P’s welfare (i.e. who are not already involved as RPR); this may include P’s attorney or deputy 
· Micro-commissioning professionals involved in P’s care, such as their social worker, continuing healthcare (CHC) nurse or mental health professional.  Where there is no micro-commissioning professional already identified for P, one will need to be appointed promptly  
· A commissioning representative i.e. a person responsible for the commissioning of local care provision (as relevant to the setting in which P is deprived of their liberty).  
The purpose of the RTM will be to consider the outcome of any Part 8 review, and/ or otherwise to review all elements of the ‘best interests checklist’ (MCA s4).  Again, particular attention should be paid to whether the arrangements are in P’s best interests, and whether any of the restrictions to which P is subject may be avoided or reduced.  

An RTM will provide opportunity to clarify and air the concerns of attendees, and to agree resulting actions.  Whilst the RTM is intended to be informal, the RTM will be minuted by the Council to provide a clear record of agreements.  The Council will share the minutes with attendees, and others where necessary to secure completion of resulting actions.

Before choosing an RTM, wherever possible, the parties will agree whether and to what degree the outcome of the RTM will be shared with the CoP (unless an application is avoided), the intended status of any agreement reached, what will be on the agenda and at what point the RTM may be abandoned (for example, if agreement cannot be reached on matters identified as of magnetic importance by P/ their RPR). 
Where a RTM appears to be the best mechanism for progressing P’s matter, such will be held within:
· 14 days of receipt of the notice of potential application, where there has been no Part 8 review OR
· 14 days of completion of the Part 8 review.

Making a complaint to the Ombudsman
Where the outcome of the informal mechanism(s) detailed above does not result in a s21A application but still leaves P/ their RPR feeling unsatisfied, it may be appropriate to direct them to an ombudsman.  Which ombudsman to approach will depend on the nature of P’s/ their RPR’s remaining concerns, including such matters as the setting in which P is cared for and/ or the body responsible for funding their care.  Help can be obtained via the below links:  
· Making a complaint | Parliamentary and Health Service Ombudsman (PHSO)
· How to Complain - Local Government and Social Care Ombudsman 
Formal mechanisms for resolution
Where informal mechanisms fail to secure the resolution of P’s matter, or it does not appear appropriate to utilise informal mechanisms, the parties will, on their own initiative, make opportunities to explore and understand the respective position of each.  
 An overview of the notification process
Where P/ their RPR has decided to make a s21A application, it is likely that a legal representative will have been secured.  This section assumes that such is the case.  It is expected that:
1) P’s legal representative will provide prompt written notice of the intended application to the Legal Team via dols@nelincs.gov.uk, c/c focus.mcadols@nhs.net to include:
a) ‘Notice of intended s21A application’ in the email header 
b) Identification of P’s objectives
c) Sufficient detail of the issues in P’s case to enable the Council to understand and investigate the matter
d) The issues regarding which P/ the RPR considers there may be ‘room’ for discussion
e) Any relevant documents, to facilitate full and frank disclosure 
2) The Legal Team will acknowledge receipt of the notice of intended application in writing within seven days of receipt (where P’s RPR is employed by Cloverleaf, this will be c/c’d to francine.evans@cloverleaf-advocacy.co.uk and kim.sparks@cloverleaf-advocacy.co.uk) 
3) The Legal Team will decide – in conjunction with P’s representative – the best way to proactively advance P’s matter (i.e. without waiting for directions from the CoP)
4) Within 14 days of the conclusion of the mechanism chosen to progress the matter, the Council will deliver a written response to P’s representative.  This will include:
e) A clear summary of the issues in P’s case
f) Any agreements reached on actions to be taken for P’s benefit, with timescales
g) Any matters on which it has not been possible to reach agreement 
h) Agreed next steps, with timescales
5) It is recognised that the CoP will make directions on P’s matter, and such may alter the parties’ agreed approach.  It is not intended that the parties should circumvent or oust the jurisdiction of the CoP, but rather that they should always seek to proactively advance the overriding objective, and certainly until such time as CoP’s directions are known.  
An overview of the formal options, following receipt of notification 
Round table meeting (RTM)
RTMs will be chaired either by the Legal Team or by P/ their RPR’s legal representative, at a venue of the parties’ choosing (i.e. outside of the court setting).  In addition to legal representation, it will be attended by:
· P, where appropriate
· P’s RPR, and others interested in P’s welfare (where appropriate); this may include P’s attorney or deputy 
· Micro-commissioning professionals involved in P’s care, such as their social worker, CHC nurse or mental health professional 
· A commissioning representative i.e. a person responsible for the commissioning of local residential care provision, as relevant to P’s circumstances.
The purpose of the RTM will be to consider the outcome of any Part 8 review, and/ or otherwise to review all elements of the ‘best interests checklist’ (MCA s4).  Again, particular attention should be paid to whether the arrangements are in P’s best interests, and whether any of the restrictions to which P is subject may be avoided or reduced.  

Before choosing an RTM, wherever possible, the parties will agree what will be on the agenda, who will complete and circulate minutes, whether and to what degree the outcome of the RTM will be shared with the CoP (unless an application is avoided), the intended status of any agreement reached, and at what point the RTM may be abandoned (for example, if agreement cannot be reached on matters identified as of magnetic importance by P/ their RPR or representative). 

Where a RTM takes place, such will be held within:
· 14 days of receipt of the notice of potential application, where there has been no Part 8 review
· 14 days of completion of the Part 8 review.

Mediation 
The purpose of mediation is for an independent party – the mediator – to support the parties to explore any competing views and objectives, and to reach agreement on at least some of the issues in P’s matter.   This will include exploration of the outcome of any Part 8 review or other actions already taken to resolve P’s matters, and/ or otherwise review all elements of the ‘best interests checklist’ (MCA s4).  Again, particular attention should be paid to whether the arrangements are in P’s best interests, and whether any restrictions to which P is subject may be avoided or reduced.  

The Council will ensure that the mediation results in a formal record of any actions and/ or agreements reached.  The record will be shared with attendees, and others where necessary to secure completion of resulting actions.

Before choosing mediation, wherever possible, the parties will agree whether and to what degree the outcome of the mediation will be shared with the CoP (unless an application is avoided), the intended status of any agreement reached, what will be on the agenda and at what point the mediation may be abandoned (for example, if agreement cannot be reached on matters identified as of magnetic importance by P/ their RPR or representative).   Agreement will also be needed regarding how the costs of mediation will be met.
Where mediation takes place, arrangements and a date for it to take place will be confirmed within:
· 14 days of receipt of the notice of potential application, where there has been no Part 8 review (the actual mediation date may be later)
· 14 days of completion of the Part 8 review.

4.  Summary timescales for pre-action conclusion of P’s matter 
The Council will:
· acknowledge receipt of a potential application within seven days of receipt of the notice of potential application 
· deliver a written response to P/ their RPR or representative within 14 days of conclusion of the mechanism chosen to progress P’s matter.
Timescales for mechanisms for resolution:
· A Part 8 review will conclude within 14 days of agreeing that this is the best mechanism for progressing P’s matter
· A RTM will conclude within 14 days of the receipt of notification where there has been no Part 8 review, OR otherwise within 14 days of the completion of such review
· Arrangements for mediation and a date for it to take place will be confirmed within 14 days of the receipt of notification where there has been no Part 8 review, OR otherwise within 14 days of the completion of such review (actual mediation may be later, depending on the availability of a mediator).
Practice notes for care practitioners/ commissioners (modifications of care packages for P)
a) Micro-commissioning staff supporting P should ensure that Individual Commissioning Advice and Approval (ICAAP) is notified of any potential s21A application (this is applicable to all deprivation of liberty cases whether P is funded by adult social care, continuing health care or via s117 of the Mental Health Act 1983).  A potential application means an application which is being explored or is intended
b) ICAAP should ensure that notice of a potential s21A application is raised with commissioners, specifically with Leigh Holton.  In conjunction with the Legal Team, Leigh will decide whether the matter needs to be raised with the Assistant Director or Director of Adult Social Services and/ or other senior staff members
c) Any safeguarding concerns about P’s care should be raised via the Single Point of Access/ SPA (01472 256256).
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