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1.  
Introduction
1.1
North East Lincolnshire Council (“the Authority”) is the Highway Authority for the purposes of the Highways Act 1980 (“the 1980 Act”).

1. 2
On 15th June 2018 North East Lincolnshire Council made an Order to divert part of Public Footpath No. 72 recorded as Public Footpath No. 72 (Waltham) Order 2016. A copy of that Order and Order plan, which was made under Section 119 of the Highways Act 1980, can be found at Appendix 1. 
1.3
It came to light subsequently that the Order and Order Plan were different to the line laid out on the ground.  A Variation to this Order was made and can be seen in Appendix 2 referenced: Public Footpath No. 72 (Waltham) Variation Order 2018.

1.4
Section 119 of the Highways Act 1980 provides that if it appears to the authority that in the interest of the owner of the land crossed by the footpath, or of the public or both it is expedient that the line of the path should be diverted despite any unresolved objections, the authority may refer the Order to the Secretary of State for determination.

1.4
The status of Public Footpath 72 remains a complex and contentious issue which has been the subject of a number of previous investigations by the Local Government Ombudsman and Planning Inspectorate.  
2.
Description of the Route

2.1
Public Footpath 72 commences at Grid Reference TA52541, 402993 (Pont A on the Order Plan) and running in an easterly direction for a distance of approximately 100 metres to Grid Reference TA525529 402977 (Point F on the Plan) where it runs in an generally south westerly direction for a distance of 26 metres to TA525523 402954 point G on the attached plan.  The path then turns to a southerly direction to Grid Reference TA525524 402951 Point H on the Order plan where it runs to Brigsley Road, Waltham.
2.2 
The part in question is the path between points C and E and C to H.  The part in question is the part of Public Footpath crossing a paddock which accommodates livestock and where the path joins the opposite continuation of the path.  
2.3
Photographs of the route are included at Appendix 3.
2.4
A location plan showing the wider area is included Appendix 4.
3.
Background Information

3.1
At the current time Public Footpath 72 is a dead end path due to an electricity substation on the line of the path at the northern end.  The substation is expected to be removed in July 2019.  The obstruction of the Public Footpath does not affect this Order. 
3.2
The reason for the diversion is that prior to the 2016 Diversion Order the definitive path was shown running beside the residential property of Wayside and across the property owners patio and down a slope to the crossing over the ditch. 

3.3
Advice from the North East Lincolnshire Highway Safety Officer suggested the Public Footpath should join Brigsley Road opposite the Pumping Station, rather than at the corner of the property due to the visibility along Brigsley Road.
3.4
On 19th December 2016 North East Lincolnshire Council made an Order to divert the Public Footpath.  A copy of the Order is shown in Appendix 1.  The diversion directed the Public Footpath around the northern curtilage of Wayside and then ran across part of the curtilage to join Brigsley Road.  During the formal consultation to make the diversion no objections were received.  

3.5
The owners of Wayside fenced in the diverted Public Footpath with two gates allowing pedestrians using the Public Footpath to cross a small paddock / garden.  At that time, the owners also created a permissive path around the paddock / garden to the east of the path.  The Council acknowledges the existence of this permissive path for users who do not want to walk across the paddock.  The Council does not enforce or maintain this permissive path.    
3.6
On 27th April 2017 Mr Parker sent a letter to the Council complaining about two full width gates and the route should be fully visible, a copy of this letter is shown in Appendix 5.  Photos of the gates are shown in Appendix 6.

3.7
On 27th May 2017 Mr Parker sent a formal complaint in reference to the two gates.  A copy of this complaint is shown in Appendix 7.

3.8
Mr and Mrs Miall of Wayside submitted on 15th May 2017 an application for the gates under section 147 of the Highways Act 1980.  These gates were required to prohibit the ingress and egress of livestock and as it was in accordance with legislation and policy the limitation were approved.  

3.9
Mr Parker submitted a complaint on 16th May 2017 about the two large intrusive gates a section 130 Highways Act 1980 notice on the Council regarding the Notices to enforce duty regarding public paths.  These two gates were subsequently replaced with field gates installed by North East Lincolnshire Council on 9th June 2017.  These gates are easy to open and inviting to use unlike the gates previously installed by the landowner.  At the time it was believed that the Order and Order plan lined up with the path set out on the ground.  
3.10
On 19th June 2017 a Mr T. Parker served a Highways Act 1980 Section 130c(1) Notice on North East Lincolnshire Council shown in Appendix 8 regarding two gates that were installed.  

3.11
It was brought to North East Lincolnshire’s Council attention that the gates may be situated in the wrong place, having regard to the 2016 Path Diversion Order.  Subsequently a topographical survey was undertaken in June 2017 and it revealed that the Order description and Order plan had been drafted incorrectly.  The location of the path shown in the Order and Order plan is incorrect by 7.7 metres to the west of the line on the ground [see para 7.3 below].
3.12
On 28th March 2018 the report went before the North East Lincolnshire Council’s Planning Committee recommending that a variation to the Order be made.  This was approved as shown in Appendix 9.
3.13
A Variation Order is made under Highways Act 119 and varied using the powers under Section 326.  The Order was made on 15th June 2018 and notice of the making of the Order was published in the Grimsby Telegraph on 30th June 2018 and on site.
3.14
During the consultation for the Variation Order one objection was received.  This is discussed below. 
3.15
The objector has mentioned in correspondences about the distance that a Planning Inspector referred to.  On 25th July 2014 Planning Inspector Alan Beckett he was asked to confirm, an Order regarding the realignment of Public Footpath 72 which was subsequently not confirmed.  However in the Order Decision paragraph 23 the following was remarked: “the diverted path would not be adjacent to Mr Parker’s property but a short distance to the west of his property boundary.  At this point the trees and shrubs present along the respective boundaries provide a sufficient degree of screening to protect Mr Parker’s property from visual intrusion during summer months.  Although there will be some reduction in that screen during the winter months as the trees and shrubs are primarily deciduous, the trees appeared to me to be sufficiently dense so that views into Mr Parker’s garden (if such a view would be available) would be very limited during the winter months”.  A copy of this previous Order Decision can be found in Appendix 10.
4.
Legislative Framework

4.1 
The Order is made under section 119 of the Highways Act 1980 and varied under powers under Section 326 on the basis that, in the interests of the owner of the land crossed by the paths, it is expedient that the line of path and the Order line are the same.  In particular, the diversion plan and description moves the path 7.7 metres to the east as the walked path is currently.  The current path is unhindered and therefore if the Order is refused, the gates will require replacing and, the line of the path will require enforcing, and the fencing removed.  

4.2
Section 119(2) Highways Act 1980 provides that a diversion order should not alter a point of termination of a path unless the new termination point is on a highway.  Where it is on a highway only to another point which is on the same highway or a highway connected with it, and which is substantially as convenient to the public.

4.2
Section 119 of the Highways Act 1980 states:

(1)
“Where it appears to a council as respects a footpath, bridleway or restricted byway in their area (other than one that is a trunk road or a special road) that, in the interest of the owner, lessee or occupier of land crossed by the path or way or of the public, it is expedient that the line of the path or way, or part of that line, should be diverted (whether on to land of the same or of another owner, lessee or occupier), the council may, subject to subsection (2) below, by order made by them submitted to and confirmed by the Secretary of State, or confirmed as an unopposed order,-

(a) create, as from such date as may be specified in the order, any such new footpath, bridleway or restricted byway as appears to the council requisite for effecting the diversion; and

(b) extinguish, as from such date as may be specified in the order or determined in accordance with the provisions of subsection (3) below, the public right of way over so much of the path or way as appears to the council requisite as aforesaid.

An order under this section is referred to in this Act as a ‘public path diversion order’”.

(2) “A public path diversion order shall not alter a point of termination of the path or way-

(a) if that point is not on a highway; or

(b) (where it is on a highway) otherwise than to another point which is on the same highway, or a highway connected with it, and which is substantially as convenient to the public.”

(3) “Where it appears to the council that work requires to be done to bring the new site of the footpath, bridleway or restricted byway into a fit condition for use by the public, the council shall – 

(a) specify a date under subsection (1)(a) above, and

(b) provide that so much of the order as extinguishes (in accordance with subsection (1)(b) above) a public right of way is not to come into force until the local highway authority for the new path or way certify that the work has been carried out”.

(4) “A right of way created by a public path diversion order may be either unconditional or (whether or not the right of way extinguished by the order was subject to limitations or conditions of any description) subject to such limitations or conditions as may be specified in the order”.

(5) “Before determining to make a public path diversion order on the representations of an owner, lessee or occupier of land crossed by the path or way, the council may require him to enter into an agreement with them to defray, or to make such contribution as may be specified in the agreement towards, - 

(a) any compensation may become payable under section 28 above as applied by section 121(2) below; or

(b) where the council are the highway authority for the path or way in question, any expenses which they may incur in bringing the new site of the path or way into fit condition for use for the public; or

(c) where the council are not the highway authority, any expenses which may become recoverable from them by the highway authority under the provisions of section 27(2) above as applied by subsection (9) below”.

(6) “The Secretary of State shall not confirm a public path diversion order, and a council shall not confirm such an order as an unopposed order, unless he, or the case may be, they are satisfied that the diversion to be effected by it is expedient as mentioned in subsection (1) above, and further that the path or way will not be substantially less convenient to the public in consequence of the diversion and that it is expedient to confirm the order having regard to the effect which – 

(a) the diversion would have on public enjoyment if the path or way as a whole;

(b) the coming into operation of the order would have as respects other land served by the existing public right of way; and

(c) any new public right of way created by the order would have as respects the land over which the right is so created and any land held with it;

so, however, that for the purposes of paragraph (b) and (c) above the Secretary of State, or as the case may be, the council shall take into account the provisions as to compensation referred to in subsection (5)(a) above”.

(6A)”The considerations to which –

(a) the Secretary of State is to have regard in determining whether or not to confirm a public path diversion order, and

(b) a council are to have regard in determining whether or not to confirm such an order as an unopposed order

include any material provision of a rights of way improvement plan prepared by any local highway authority whose area includes land over which the order would create or extinguish a public right of way”.

(7) “A public path diversion order shall be in such form as may be prescribed by regulations made by the Secretary of State and shall contain a map, on such a scale as may be so prescribed, - 

(a)  showing the existing site of so much of the line of the path or way as is to be diverted by the order and the new site to which it is to be diverted;

(b)  indicating whether a new right of way is created by the order over the whole of the new site or whether some part of it is already comprised in a footpath, bridleway or restricted byway; and

(c) where some part of the new site is already so comprised, defining that part”.

(8)  “Schedule 6 to this Act has effect as to the making, confirmation, validity and date of operation of public path diversion orders”.

4.3 
Section 326 Highways Act 1980
Revocation and variation of schemes and orders.

(1) Section 14(b) of the Interpretation Act 1978 (implied power to revoke or amend orders made by statutory instrument) does not apply to an order made under section 74, 93 of this Act.

(2) 
An order made or confirmed by the Minister, or the Secretary of State, under section 14, 14B, 18,. . . 27, 108(1), 120, 124 or 266B of, or paragraph 2 of Schedule 21 to, this Act (which confer power to make orders otherwise than by statutory instrument) may be revoked or varied by a subsequent order made or confirmed in the like manner and subject to the like provisions.

(3&4) ………………………..
(5) 
Without prejudice to subsection (2) above, an order to which this subsection applies confirmed by the Minister, or the Secretary of State, or confirmed as an unopposed order by the authority making it, may be revoked or varied by a subsequent order made or confirmed in the like manner and subject to the like provisions, except that an order confirmed in either way may be revoked or varied by an order confirmed in the other way.

This subsection applies to a public path creation order, a public path extinguishment order, a rail crossing extinguishment order, a special extinguishment order, a public path diversion order, a rail crossing diversion order, a special diversion order or an SSSI diversion order and an order under section 124 above. 

(6) Subject to the following provisions of this section, a scheme revoking or varying a scheme made or confirmed under section 16 or section 106(3) above, and an order varying or revoking an order made or confirmed under section 14, 14A, 14B, 17, 18, 108(1), 124 or 266B above may contain such consequential provisions as appear to the Minister to be expedient.

(7) Where a scheme under section 16 above is revoked by a subsequent scheme, any part of the special road authorised to be provided by the scheme which has been constructed before the date on which the revoking scheme comes into operation and any highway appropriated by or transferred to the special road authority before that date shall cease on that date to be a special road within the meaning of this Act, but shall, where the special road is a trunk road, continue to be a trunk road.

(8) Where a scheme under section 16 above is varied by a subsequent scheme, subsection (7) above applies in relation to any part of the special road which ceases to form part of a route of that road in consequence of the variation.

(9) Subject to the foregoing provisions of this section, the revocation or variation of a scheme under section 16 or section 106(3) above does not affect the validity of anything done in pursuance of the scheme before the date on which the revoking or varying scheme comes into force, or the validity of any order made under section 18 above before that date in connection with the special road to be provided under the scheme.
5.
Order Making Authority’s (OMA) Case (including Statement of Grounds for making the Order)

5.1
Under section 119 of the Highways Act 1980, the OMA has the power to divert a right of way where it is expedient to do so in the interests of the owner, lessee or occupier of the land in question, or of the public or both. A public path diversion order shall not alter a point of termination if that point is not on a public highway, or otherwise to a point on the same or connected highway and which is substantially as convenient to the public.  

5.2
The variation to the original 2016 diversion Order does not alter the termination point it is still on the same path.  It is considered as convenient to the public to use and there have not been any objections to the location of the path on the ground by users of the path or user groups. 

5.3
The Variation Order would correct the original Order and the Order plan recording the route on to the walked line. It would also remove the necessity to remove part of a close boarded fence, realign the path and remove a waste heap to the expense of the landowner.  For this reason, the OMA considers it is expedient in the interests of the landowner to divert the footpath.
5.4
There were no objections from either Ramblers Association or Wanderlust Rambling Club who have been heavily involved in getting this path reopened.  Their main concern is to get the remainder of the path open and used as a through route. 
6.
The Objection
6.1
The consultation for the Order was sent to consultees and interested parties on 29th June 2018.  
6.2
There was one objection from Mr Parker at 98 Brigsley Road on 4th July 2018.  A copy of this letter is shown in Appendix 11.  His reason for objection is: “I refer to Public Footpath No.72 (part) Public Path Diversion Order 2016 (Variation) Order 2018 dated 15th June 2018 and confirm, as previously advised, my objection to this Order.

 

6.3
My reasons have been clearly stated in numerous communications with you throughout 2017 culminating in a complaint reference NELC/4978/1718.  A copy of the letter sent to Mr Parker regarding his complaint is shown in Appendix 12 dated 11th May 2017.

 

6.4
I will not reiterate those issues now but will make a full submission to the Inspector when appointed”. 

6.5
A letter was sent on 2nd August 2018 to Mr Parker asking to reconsider his objection.  A list of reasons why his objections are not relevant were explained.  The items explained were the matter of the permissive path, and being able to view Mr Parker’s garden from the Public Footpath.  A copy of the letter can be viewed in Appendix 13.

6.6
On 8th August 2018 Mr Parker sent a letter to the Public Rights of Way Team Appendix 14 which stated:

“The sole reason for my concern, which ultimately culminated in my formal complaint, was the obstruction of the above highway.  This was clearly set out in the Request Notice under s2130A (1) of the Highways Act 1980 which I served on you personally under cover letter of the 18th April 2017. In my earlier letter dated 3rd April 2017 I had stated that I did not question the landowner’s right to create a permissible path”. Mr Parker went on to say “From your lack of response to the Request Notice, and your spurious attempt to now legitimate the obstruction, it is clear that you are not prepared to remove it. As a consequence, I confirm that I will not withdraw my objection to this Order and I will make a fuller submission to the Inspector when appointed”. 
7.
Authority’s Comments on Objections
7.1
The objection raised relates to the gates being located in the wrong place, compared to that shown on the original 2016 Order plan.  The gates will be in the correct position if the Order is confirmed.  The Order and Order plan were intended to be drawn on the line the path currently walked.  At the time of drafting the plan the gates were not in situ.  

7.2
Mr Parker has previously raised issues with the permissive path which he has been told is not the Councils responsibility and we cannot enforce or take any action on this path.  Other issues raised have been the visibility from the Public Footpath into Mr Parker’s garden.  The path has been monitored over the last year in the light of concerns about visibility and at no time could you see Mr Parker’s property from the majority of the variation diversion.  The only part visible is from Brigsley Road which is a public highway.  There is established vegetation between the Public Footpath and Mr Parker’s property.  
7.3
The Variation Order is not to legitimise the obstruction it is to correct the Order and Order plan to the route that was discussed and agreed with the land owner during the Order making, which is how the path has been laid out on the ground. 
7.4
The Order mentions the location of the two gates at either end of the paddock and the Variation Order amends the location of the gates.

7.5
In the Inspectors decision found in Appendix 10, the Planning Inspector does not indicate distances that the path should be from Mr Parker’s property.  It has been seen that from the current location of the path on the ground that users cannot see into his garden.

7.6
The diversion application was made for the benefit of the landowners, because it would be beneficial to them in terms of privacy and security. Moving the path further west would make the path more intrusive to the residential property, the northern gate is hidden behind a gorse bush whereas if it was moved would be in sight of the house.  The path does however remain solely on their land and separated from the objector’s land by a substantial boundary. From the current location of the path the objector’s property cannot be seen.  The path was observed through the winter of 2017 and 2018 and Mr Parker’s property was not be visible.  Visibility from Brigsley Road (B1203) revealed more of Mr Parker’s garden than the path that is currently walked.
8.
Conclusion.

8.1
The Council requests that the Inspector considers the proposed modifications to the Order. The variation route is set out and is easy to use.  In actuality, the amended route crosses much more favourable ground allowing much easier access. The amended route, along with the proposed new route of Footpath 72, have an overall positive effect on public enjoyment of the path as a whole.
8.2
In conclusion it is considered that the variation to the diversion Order is in the interests of the landowner and it would have very little if any detrimental effect on the public’s enjoyment of the path as a whole. The Council would therefore respectfully ask the Inspector to confirm the Variation Order as made.
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